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Preface

TheArbitration & Conciliation Act of 1996 modelled onthe UNCITRAL
Model Law on International Commercial Arbitration, consolidated the law of
arbitration law in India, repealing al three earlier statutes namely the Indian
Arbitration Act, 1940 (dealing with domestic arbitration); and theArbitration
(Protocol) and Convention) Act, 1937; and the Foreign Awards (Recognition
and Enforcement) Act, 1961 (both dealing with recognition and enforcement
of foreign awards under the Geneva Protocol & Convention and the New
York Convention, respectively). TheAct cameinto forceat thetimeof India's
economic liberalisation and intended globalisation and was expected to bea
shot in the arm for a quick and cost effective form of alternative dispute
resolution through arbitration.

Almost twenty years|ater, Indian courtswerestill seen to beparticularly
interventionist, refusing to give up jurisdiction and entertaining applications
even where the seat of arbitration was outside India. That apart, the gross
delays of the judicial system meant that instead of being seen as a pro-
arbitration jurisdiction, India was usually one of the last choices of an
international commercial arbitration seat. The landmark Supreme Court
decision in ‘BALCO’ and various proposals for amendment of the Act ,
finally culminated in the 20th Law Commission’s Report No. 246 (issued in
August 2014, 7 with aSupplementary Report in February 20158 ), on proposed
amendments. The Report had a fresh ook at the various lacunae in the Act
and subsequent court rulings over the years, and suggested somelong awaited
and critical amendments. Extensive amendments were brought about by the
Arbitration and Conciliation (Amendment) Act, 2015, which cameinto effect
from October 23, 2015 (“the 2015 Amendments’). The 2015 Amendments
demonstrated aclear preferencefor institutional arbitration. Recognising the
necessity for a further revamp of the Act and the benefits of institutional
arbitration, the Government set up aHigh Level Committee to Review the



I nstitutionalisation of Arbitration Mechanismin Indiaunder the Chairmanship
of Justice B. N. Srikrishna, Retired Judge of the Supreme Court. The Report
rendered in August, 2017 recommended extensive measuresto improve the
overall quality and performanceof arbitral institutionsin Indiaand to promote
Indiaasaviableif not preferred seat of arbitration. Consequently, the further
amendmentsintended by Arbitration and Conciliation (Amendment) Bill, 2018
came before Parliament and passed as Arbitration and Conciliation
(Amendment) Act, 2019. OnAugust 9, 2019, the President of Indiagave his
assent to the amendments to the Arbitration and Conciliation Act, 1996 and
the same has been published in the Official Gazette of India.

Inthisfirst edition of the Book, an attempt has been made to encapsul ate
the major changes that have been introduced in the Act including recent
cases, which provides a better framework for an effective enforcement of
law rlating to arbitrationin India. Thelegal implicationsof thevariouschanges
and new concepts have been examined critically and analyzed in minute
details along with judicia pronouncements as to make the subject material
more readable and fascinating.

The author has made liberal use of material available on subject and
referred to anumber of books, journals, websites and tried to assimilate the
text with aview to presenting it in alucid and orderly manner.

The author takes this opportunity to express his thankfulness to the
teachers and students of Law Faculty BHU for their blessings and
encouragement. The author is also thankful to his mentor late Prof. D K
Sharma. The author express his thanks to publisher of this book.

All helpful suggestionsfor the further improvement of the book will be
gratefully received.

Dr. Mayank Pratap
Law School, BHU, Varanasi
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I INTRODUCTION

Arbitration and Conciliation Act, 1996 (hereinafter Act) wasanatural
outgrowth of theprocessof economicliberdization . Arbitration fundamentally
isamethod of settlement of disputesby whichlitigantstothequarrel get the
sameresolved through third person caled arbitrator without having recourse
toacourt of law. Arbitration asamethod of settling disputeisgaining more
and moreimportancetoday. Arbitrationisgetting worldwiderecognition as
aninstrument for settlement of disputes. Almost al businesstransactions
carry arbitration clauses. Thereisatrend world over, in particular among
companiesand corporate not to drag disputesinto long drawn courtroom
battles. Therecomesthesignificance of Arbitration, Mediation, Conciliation
and such alternate disputes resolution mechanisms. Here is the added
advantage of savingsintimeaswell asthe cost of proceedings. Moreover
the parties settlethe matter in awin- win spirit.

Historical Development :-

Arbitrationisamechanism of justiceisasold ascivilization. Forms
differed asthey must —fromtimetotimeand placeto place. It wasprevalent
under the Roman Law and inthe Greek civilization sincethe sixth century
B.C. Disputeswere settled by arbitration in Greece during the sixth century
B.C. Thenatureof disputesincluded boundary fixation, titleto coloniesand
land, assessment of damagesthat occurred dueto hogtileinvasion, monetary
clamsbetweenthegatesand rdigiousmetters. Thesettlement of controverses
by arbitration isan ancient practice at common law. Initsbroad senseitisa
subdtitution by consent of parties, of another tribund for thetribunasprovided
by the ordinary processesof law, adomestic tribunal , as contradi stinguished
fromaregularly organized court proceeding according to the course of the
common law, depending upon the voluntary act of the partiesdisputant in
the selection of judgesof their own choice, itsobject isthefina disposition,
inaspeedy and inexpensiveway of the mattersinvolved, so that they may
not becomethe subject of futurelitigation betweentheparties'.

William Mack and William Benjamin (ed.). CorpusJuris, Vol .V, Butterworthsand Co.,
London, 1916.
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In England merchants have resorted to adjudi cation outside the Royal
Courtsfromthefirst development of national and internationd trade. Already
inthelater middleages, asolid connection between financeand commerce
existed. Commercid transactionswerecommonly doneon credit terms, such
ashillsof exchange, widely accepted at the seasonal fairswhich brought
together thetrading community and provided thebasisof thiscredit system.
The character of the Royal Courtswas not adapted initially to servethe
needsof thistrade and traders, firstly becausethe early courtswere primarily
interested in disputesover land and conduct detrimenta to the King'spesce,
secondly because contracts, commercia creditsand debtsincurred abroad
and owed by and to foreignerswere almost wholly unenforceable, thirdly
becausethetraditional court procedurelacked the much needed expedition
that merchants, passing fromfair tofair and so often changing jurisdiction,
needed and fourthly because jurisdiction was ousted by the necessity of
proving venuein England. Thus, thetrading communitiesrelied on special
tribunals, i.e. the Courts of the Boroughs, of the Fair and of the Staple, in
order to solvethe controversiesarisngintheworld of local and international
trade. These courtswerethe predecessorsof today’ smodern arbitra tribunals
inthat apredominant featureof their character wasthat law should bespeedily
administeredincommercial causes, whichin effect led dsoto arelaxation of
thestrict procedureinthese Courts, and inthat, according also to the nature
of thedispute, commercial menwerea so e ected toform part of thetribunal.
By the e ghteenth century arbitration was solidly entrenched asameans of
dternativedisputeresolutionwithinwhichjudicid interventionnow extensvely
occurs because of the natural desire of the courtsto keep all adjudications
withintheir sphere, or thefear of the growth of anew system of law, but
most importantly dueto the fact that litigantsin arbitrations needed the
assistance of the courtswho inturn exacted apricefor theass stance offered.

Arbitrationisnot anew concept for India. It wasprevaent at the Vedic
timesin Indiawhich can betraced from the PradvivacaUpanishad. InIndia,
the beginnings of arbitration arelost in the mists of time and no substantive
records survive showing to what extent, and how, disputeswereresolvedin
any such fashion. Nonetheless, the law and practice of private and
transactiona commercid disputeswithout court intervention, isrootedinthe
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haze of ancient history. Arbitration or mediation asan alternativeto dispute-

resol ution by municipal courtshasbeen prevalent in IndiafromVedictimes,
‘the earliest known tresti seisthe BrhadaranayakaUpanishad, inwhich sage
Yanavalkyarefersto varioustypesof arbitral bodiesviz (i) the Puga—a
board of personsbelonging to different sectsand tribesbut residinginthe
samelocdity; (ii) the Sreni—an assembly of tradesmen and artisansbelonging
to different tribes but connected in someway with each other; and (iii) the
Kula—agroup of personsbound by family ties. Such bodieswere known
as Panchayats and their memberswere known as Panchas. Proceedings
before these bodieswere of informal nature, free from the cumbersome
technicditiesof themunicipa law. Moreover, asthemembersof thesebodies
weredrawn from the samelocdlitiesand often fromthesamewalk of lifeas
the partiesto the dispute, the facts and events could not be concealed from
them. Thedecisions of these bodieswerefina and binding on the parties.
Anaggrieved party could, however, goin appedal against the decision of the
Kulato the Sreni; from thedecision of aSreni to Puga, and finally fromthe
decision of Puga to the Pradvivaca. Though these bodies were non-
governmenta and the proceedingsbeforethemwereof informa nature, their
decisionswerereviewableby municipa courts?

In the absence of some seriousflaws of bias or misconduct, by and
large, the courts have given recognition and credenceto the awards of the
Panchayats. For instance, in Stanna v. Viranna,* the Privy Council affirmed
an award of the Panchayat in afamily dispute, challenged after about 42
years. Sir John Wallis Jstated thelaw inthefollowing words:

Referenceto a village panchayat isthe time-honoured method of
deciding disputes of this kind, and has these advantages, that it is
generally comparatively easy for the panchayatdars to ascertain
thetruefacts, andthat, asinthiscase, it avoids protracted litigation
which, as observed by one of the witnesses, might have proved
ruinous to the estate. Looking at the evidence as a whole, their

2 Address to the Fifth International Congress by Dr. P.B.Gajendragadkar (a retired
Chief Justice of India) on January 7-10, 1975, pp. B-13-14.

3 Kane, History of Dharmashastra, Vol. 111, 1946, p. 242 et seq.

4AIR 1934 PC 105, 107.
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Lordships see no reason For doubting that the award wasa fair and

honest settlement of a doubtful claim based both on legal and moral
grounds, and are therefore of opinion that there are no grounds for
interfering with it.

Thesearbitral bodiesdealt with avariety of disputes, such asdisputes
of contractual, matrimonial and even of acrimina nature. The Rgjawasthe
ultimatearbiter of all disputesbetween hissubjects. However, with change
in social and economic conditionswith changing times, the functioning of
such arbitral bodiesbecameinadequate and outmoded, albeitinsomeform
or other, even today, somevariantsof such arbitral bodiesareprevalentin
somerurd andtribal areasinthe country.

I ndian Arbitration Act 1899

Intheyear 1899, the L egidative Council enacted theIndianArbitration
Act 1899 which cameintoforceon 1 July 1899. ThisAct wassubstantially
based on the British Arbitration Act of 1889 (52 & 53 Vict ¢49). Though
thiswasthefirg substantivelegidation on arbitration, inIndia, itsgpplication
was confined only to the Presidency towns viz, Calcutta, Bombay and
Madras. It expanded the area of arbitration by defining the expression
‘submission’ to mean ‘ awritten agreement to submit present and future
differencesto arbitration whether an arbitrator isnamed thereinor not’.

Prior tothet, theexpresson‘ submisson’ wasconfined only to* subsisting
disputes . Thus, beforethislegidation, acontract to refer disputed matters
to arbitration, wasgoverned by three statutes—(i) the Indian Contract Act;
(i1) the Codeof Civil Procedure; and (in) the Specific Relief Act. Inview of
the provisionsof the Contract Act and the Specific Relief Act, no contract to
refer existing or futuredisputesto arbitration could be specificaly enforced.
However, aparty who refused to perform was debarred from bringing asuit
on the same subject. In thissituation, by and large, the courtshad to draw
sustenance from the common law principlesof Englishlaw, Consequently,
thelaw of arbitration wasfar from satisfactory.

Theworking of theArbitration Act 1899 presented complex and
cumbersome problems, andjudicia opinion started voicingitsdisplessure
and dissati sfaction with the prevailing state of thearbitration law. In
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Dinkar RaiLakshmiprasad v. YeshwantraiHariprasad,> speaking for
the Bombay High Court Rangneker Jwistfully remarked:

Thiscaseisonemoreillustration of thestate of doubt and uncertainty in
whichthelaw of arbitration undoubtedly lies, Theframersof the Codein
dealing with s83, observed that the provisionsof the Code of 1882 relating
to arbitration had been transferred with certain modificationsto aseparate
Schedule (Sch. 2) ‘inthe hopethat on adistant datethey may betransferred
into acomprehensiveArbitration Act’. Unfortunately that hope hasnot yet
beenredlised. | think itishigh timethat thoseresponsiblefor legidationin
thiscountry should serioudly consider theadvisahility of taking early stepsto
revisethelaw of arbitration.

Arbitration (Protocol and Convention) Act 1937

The Geneva Protocol on Arbitration Clauses 1923 and the Geneva
Convention on the Execution of Foreign Arbitral Awards 1927 were
implementedin Indiaby theArbitration (Protocol and Convention) Act 1937.
Indiawasasignatory to the clauses set forthin the First Scheduleto thisAct
and to the Convention on the Execution of ForeignArbitral Awards set forth
inthe Second Scheduleto thisAct. ThisAct was enacted with the object of
giving effect to the Protocol and enabling the Convention to becomeoperative
inIndia The preambleof thisAct read :-

‘Whereas|ndiawas a State signatory to the Protocol onArbitration
Clauses set forth in the First Schedule and to the Convention on the
Execution of Foreign Arbitral Awards set forthin the Second Schedule
in respect thereof to contractswhich are considered ascommercia under
thelaw inforceintheprovincesof India. And whereasit isexpedient,
for the purpose of giving effect to the said Protocol and of enabling the
said convention to become operativein British India, to make certain
further provisions, respecting thelaw of arbitration”.

ThisAct gpplied only to such mattersthat wereconsidered commercid’
under thelaw inforcein India.® The operation of thisAct was based on

SAIR 1930Bom 98 at 105.
8 Arbitration (Protocol and Convention) Act 1937, Sec. 2.
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reciprocal arrangementsand it mainly concerned itself with the procedure
for filing ‘foreign awards', their enforcement and the conditions of such
enforcement.

TheArbitration Act Of 1940

The Arbitration Act (Act No 10 of 1940) purported to be a
comprehensveand self-contained Code. It wastheresult of judicia reprimand
aswel asclamour of thecommercia community, whichled to the enactment
of aconsolidating and amending legidation viz, TheArbitration Act of 1940.
TheArbitration Act, 1940 consolidated and amended thelaw relating to
arbitration ascontainedintheIndian Arbitration Act, 1899 and the Second
Scheduleto the Code of Civil Procedure 1908. It wasa so largely based on
the English Arbitration Act of 1934 and cameinto forceon 1 July, 1940.

TheArbitrationAct, 1940, dealt with only domestic arbitration. Under
the 1940Act, intervention of the court wasrequired inall thethree stages of
arbitration, i.e. prior tothereference of the disputeto thearbitra tribunal, in
the duration of the proceedings beforethearbitral tribunal, and after the
award was passed by the arbitral tribunal. Beforean arbitral tribunal took
cognizanceof adispute, court interventionwasrequired to set thearbitration
proceedingsin motion. Theexistence of an agreement and of adisputewas
required to be proved. During the course of the proceedings, theintervention
of the court was necessary for the extension of timefor making an award.
Finaly, beforethe award could beenforced, it wasrequired to be madethe
ruleof the court.

The 1940 Act contemplatesthreekinds of arbitration: (1) arbitration
without intervention of aCourt’, (ii) arbitration with intervention of aCourt
wherethereisno suit pending? (iii) arbitrationin suits’.

TheForeign Awards (Recognition And Enforcement) Act 1961 (Fare)

Indiawasoneof thesignatoriesto the New York Convention of 1958.
Mustill describesthe New York Convention as‘ the most effectiveinstance

"Dedlt with in Chapter |1 of the Arbitration Act 1940, which includes section 3 to
section 19.

8Dedlt with in chapter |11 which consists of only one section viz. section 20;
SChapter 1Vof theAct
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of internationd legidationintheentirehistory of commercid law’. Themain
object of thisAct wasto giveeffect to the Convention. It contained only 11
sectionsin addition to thetext of the New York Convention reproduced in
the Scheduleasan gppendix. Inthelandmark judgment in Renusagar Power
Co Ltd. v. General Electric,™ the Supreme Court said that the object of
thislegidationwastofacilitateand promoteinternationd trade by providing
for speedy settlement of disputesarising intradethrough arbitration.

Asasuccessor to the Geneva Convention, theNew York Convention
wasamed at energising and strengthening the machinery for settlement of
the disputes emanating from agreements having atransnationa character. It
was meant to removethe existing deficienciesinthe previoustreaties, and
not to demolish the mechanismfor referral of disputesto arbitrationarising
out of suchtransactions. TheNew York Conventionwill apply toan arbitration
agreement if it hasaforeign element or flavour involving internationa trade
and commerce even though such an agreement does not lead to aforeign
award, but the enforcement and recognition of the agreement will of course
be subject to the limitations already spelt out.** For instance, in Oil and
Natural Gas Commission v. Western Co of North America,*? the Supreme
Court compelled an I ndian party which had contested enforcement of an
arbitral award to pay up the undisputed portion of the award, though it
disallowed the pleaof theWestern Co of North Americafor enforcement of
theaward.

The United Nations Commission On International Trade Law-
Model Law

TheUNCITRAL (United Nations Commission on International Trade
Law) Model Law on arbitration and Model Ruleson arbitration are also
significant international instruments on arbitration. The UNCITRAL
documentsare state-of -the-art instruments. They codify theworld consensus
onarbitration at alater timethanthe New York Arbitration Convention, and
despitethecentral presence and substantial contribution of the Convention

10A|R 1985 SC 1156
uGasAuthority of India Ltd. v. SPIE Capag SA, AIR 1994 Del 75, 90-91
2(1997) 1 SCC 49.
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more accurately reflect the sophistication and the content of theworld law
onarbitration. Their integration into national law or into individual arbitral
proceedingsyieldsthefull benefitsof acontemporary regul atory framework
on arbitration. Most national jurisdictionshave modern arbitration statutes
and are hospitableto arbitration. Infact, many states have espoused the
deregulatory approachto arbitration. Generally, thesenationa lega systems
arejust assupportive of arbitration, especially international commercial
arbitration.”®

The United Nations Commission on International Trade Law
(UNCITRAL) was established by the General Assembly of the United
Nationsin December 1966 with the object of harmonising and promoting
thelaw relaingtointernationa trade.** The Commissioniscomposed of 36
member States chosento represent theworl d’ svarious geographica regions
and itsprincipal economiclegal systems. Thisbody hasbeen described as
‘the core legal body within the United Nations system in the field of
International TradeLaw, to co-ordinatelega activitiesinthisfiedin order to
avoid duplication of effort and to promote efficiency, consistency and
coherencein the unification and harmonisation of tradelaw’ . Furthermore,
UNCITRAL encourages participation of interested observersinitswork.
Such observers, for instance, are United Nations member States, and
internationa organisations.

Arbitration and Conciliation Act, 1996

Parliament enacted theArbitration and ConciliationAct 1996 (hereinafter
asoreferredto as 1996 Act) asamesasureof fulfilling itsobligationsunder
theinternationa treatiesand conventions. TheAct wasdrafted taking the

UNCITRAL Model Law on International Commercial Arbitration and
Conciliation Rules, asthe basis. The emphasisunder the Act hasbeen to

13 Thomas A. Carbonneau. Cases and Materials on The Law and Practice of
Arbitration, Second edn, 2000, at p. 36 ascited in O.P. Mahotraand InduMal hotra,
Supra note 2 at 16.

14 General Assembly Resolution 2205, dated 17 December 1966 ascitedin O.P. Madhotra
and InduMalhotra, Ihid .

15 General Assembly Resolution 40/70, GAOR Supp No. 53, A/40/53, p. 307 ascited in
O.P. Mahotraand InduMalhotra, Ibid.
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accord primacy to resolution of disputesthrough arbitration, and to reduce
theintervention of thecourtsin such proceedings.’® It cameintoforceonthe
25th day of January, 1996 and itsnotablefeaturesarethat it minimizesjudicia
intervention and reducesthe grounds of challengeto theaward. The 1996
Act containstwo unusud featuresthat differed fromthe UNCITRAL Modd
Law.

First, whilethe UNICITRAL Mode Law wasdesigned to apply only
to international commercial arbitrations,'’ the 1996 Act applies both to
international and domestic arbitrations.

Second, the 1996 Act goesbeyond the UNICITRAL Model Law in
theareaof minimizingjudicid intervention’®,

The 1996 Act, which is based on UNCITRAL Model Law on
Internationa Commercid Arbitration, waspassed tofulfill thisemerging need.
In consequencesthere off, we now have an arbitration statutesthat isbetter
attuned to both domestic and internationa arbitration.

Thisishow the Supreme Court dwelled onthenew Act :

To attract the confidence of International Mercantile community
and the growing volume of India’strade and commercial relationship
with the rest of the world after the new liberalization policy of the
Government, Indian Parliament was persuaded to enact the
Arbitration & Conciliation Act of 1996 in UNCITRAL model and
thereforeininterpreting any provisions of the 1996 Act Courts must
not ignore the objects and purpose of the enactment of 1996. A
bare comparison of different provisions of the Arbitration Act of
1940 with the provisions of Arbitration & Conciliation Act, 1996
would unequivocally indicate that 1996 Act limits intervention of
Court with an arbitral process to the minimum” .

16A, Ramakrihsna v. Union of India 2004 (3) Raj 554 (AP)

7 Article 1 of theUNICITRAL Model Law

18 SK Dholakia, ‘ Analytica Appraisal of theArbitration and Conciliation (Amendment)
Bill, 2003', ICA'sArhitration Quarterly, ICA, New Delhi, 2005 vol. XX XIX/No.4 at
page 3. SK DholakiaisaMember of ICC International Court of Arbitration and Senior

Advocate, Supreme Court of India
K onkan Railway Corporation v. Mehul Construction Co., 2000 (7) SCC 201.
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Satement of Objects and Reasons:

The Statement of Objectsand Reasonsof theAct recognizesthat India's
economic reformswill becomeeffectiveonly if thenation’sdispute solution
provisonsareintunewithinternational regime.

The Statement of Objectsand Reasons set forth the main objectives of
theAct asfollows:

i. tocomprehensvely cover internationa and commercia arbitrationand
conciliation asalso domestic arbitration and conciliation;

ii. tomakeprovisonfor anarbitral procedurewhichisfair, efficient and
capable of meeting the needs of the specific arbitration;

jii. toprovidethat thearbitral tribunal givesreasonsfor itsarbitral award;

iv. to ensurethat the arbitral tribunal remains within the limits of its
juridiction;

v. tominimisethesupervisory roleof courtsinthearbitral process,

vi. topermitanarbitral tribunal to use mediation, conciliation or other
proceduresduring thearbitral proceedingsto encourage settlement of
disputes,

Vii. toprovidethat every find arbitral awardisenforced inthe samemanner
asif it wereadecree of the court;

Constitutional Validity of the Act :

AccordingtoArticle51 (d), the state hasto endeavour to encourage
settlement of internationd disputesby arbitration.® Thecondtitutiond vaidity
of thisAct hasbeen upheld by the Supreme Court in Babar Ali v. Union of
India.® Inview of thejudicia review being availablefor challenging the
award in accordance with the procedurelaid down in the Act, the Court
said that thereisno question of theAct being unconstitutional.

2MPJain, Indian Constitutional Law, Wadhwaand Company- Nagpur, Fifth edn 2003,
Reprint 2008, p-13%4.
2(2000)2SCC178

~BEEL-



CHAPTER 1 | GENERAL PROVISION

Definitions:-
(1) InthisPart, unlessthe context otherwiserequires:-

a. “arbitration” meansany arbitration whether or not administered by
permanent arbitra inditution;

b. *“arbitration agreement” meansan agreement referred toin section 7;
c. ‘“abitra awvard” includesaninterimaward;

d. “arbitra tribunal” meansasolearbitrator or apanel of arbitrators;

e. “Court” means:

(i) in the case of an arbitration other than international commercial
arbitration, theprincipa Civil Court of origina jurisdictioninadigtrict,
andincludestheHigh Court in exercise of itsordinary origina civil
jurisdiction, having jurisdiction to decide the questionsforming the
subject-matter of thearbitrationif the same had been the subj ect-matter
of asuit, but doesnot includeany Civil Court of agradeinferior tosuch
principal Civil Court, or any Court of Small Causes,

(i) inthe case of international commercial arbitration, the High Courtin
exerciseof itsordinary origina civil jurisdiction, havingjurisdictionto
decidethe questionsforming the subject-matter of thearbitrationiif the
same had been the subject-matter of asuit, and in other cases, aHigh
Court having jurisdiction to hear appeals from decrees of courts
subordinateto that High Court;

f.  “international commercia arbitration” meansan arbitration relating to
disputesarising out of legal relationships, whether contractua or not,
considered ascommercia under thelaw inforcein Indiaand whereat
least one of the partiesis:-

() anindividua whoisanationa of, or habitualy resident in, any country
other than India; or
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(i) abody corporatewhichisincorporatedinany country other than Indigor
(iit) 2*** an association or abody of individua swhose centra management

and control isexercisedinany country other than India; or

(iv) the Government of aforeign country;
0.

“legal representative’” meansapersonwhoinlaw representsthe estate
of adeceased person, and includesany person who intermeddleswith
the estate of the deceased, and, whereaparty actsin arepresentative
character, the person on whom the estate devolves on the death of the
party so acting;

“party” meansaparty to an arbitration agreement.

ThisPart shal apply wheretheplaceof arbitrationisinIndia:-

[Provided that subject to an agreement to the contrary, the provisions
of sections 9, 27 and clause (a) of sub-section (1) and sub-section (3)
of section 37 shall also apply tointernational commercia arbitration,
evenif theplaceof arbitrationisoutside India, and an arbitral award
made or to be made in such placeisenforceable and recognised under
theprovisonsof Part 11 of thisAct.]

ThisPart shall not affect any other law for thetimebeing inforceby
virtue of which certain disputesmay not be submitted to arbitration.

ThisPart except sub-section (1) of section 40, sections41 and 43 shdll
apply to every arbitration under any other enactment for thetime being
inforce, asif thearbitration were pursuant to an arbitration agreement
and asif that other enactment werean arbitration agreement, except in
so far asthe provisions of this Part are inconsistent with that other
enactment or with any rulesmadethere under.

Subject to the provisions of sub-section (4), and savein sofar asis
otherwise provided by any law for thetimebeinginforceor inany
agreement inforce between Indiaand any other country or countries,
thisPart shall apply to all arbitrationsandto all proceedingsrelating
thereto.
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6. WherethisPart, except section 28, leavesthe partiesfreeto determine

acertainissue, that freedom shall includetheright of the partiesto
authoriseany personincluding aninstitution, to determinethat issue.

7. Anarbitrd award made under thisPart shall beconsdered asadomestic
award.

8. WherethisPart :-
(8 referstothefact that the partieshave agreed or that they may agree, or

(b) inany other way refersto an agreement of the parties, that agreement
shdl includeany arbitration rulesreferred to in that agreement.

9. WherethisPart, other than clause (a) of section 25 or clause (a) of
sub-section (2) of section 32, referstoaclaim, it shall alsoapply toa
counterclaim, and whereit refersto adefence, it shall also apply toa
defencetothat counter claim.

Definition framed by thelegislatur e can bedivided intothreemain
types:-

(8 Restrictiveand Extensive Definitions:- Thelegidature has power
to defineaword even artificialy. The definition of aword inthe definition
sectionmay elther beredtrictiveof itsordinary meaning or it may beextensive
of thesame.

(b) AmbiguousDefinitions:- Althoughitisnormally presumed that the
Legidaturewill bespecialy preciseand careful initschoiceof languageina
definition section, at timesthe language used in such a section may itself
requireinterpretation

(c) DefinitionsareSubject to Contrary Context :- When aword has
been defined intheinterpretation clause, primafaciethat definition governs
whenever that word isused inthe body of the statute. But wherethe context
makesthedefinition givenintheinterpretation clauseingpplicable, adefined
word when used in the body of the statute may haveto be given ameaning
different fromthat containedintheinterpretation clause; dl definitiongivenin
an interpretation clause are, therefore, normally enacted subject to the
quaification—" unlessthereisanything repugnant in the subject or context’

or ‘ unlessthe context otherwiserequires . Evenintheabsence of an express
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qudificationtothat effect suchaquaificationisawaysimplied. Theonusto
prove exclusion on the basis of thesewordsison the person alleging such
excluson. However, itisincumbent on thosewho contended that thedefinition
givenintheinterpretation clause does not apply to aparticular sectiont
show that the context infact so requires.

Section 2(1) openswith hese words unlessthe context otherwiserequires:.-
Meaning of Arbitration [S.2(1)(a)]

Section 2(1) (&) of Arbitration and Conciliation Act, 1996 coversany
arbitration whether itisadministered by any permanent arbitral ingtitution or
not. Theonly meaning thet thisdefinition attachesto arbitrationisthat it isnot
necessary that arbitration should be by any permanent inditution of arbitration.
It givesno meaning. Itisadefinition of incluson only, namely al arbitration
would beincluded westher by apermanent body or otherwise.

Theword“Arbiter” wasoriginally used asanon-technical designation
of apersontowhom controversy wasreferred for decisionirrespective of
any law. Subsequently theword “ Arbiter” hasbeen to atechnical nameof a
person selected with reference to an established system for friendly
determination of controversies, whichthough not ajudicial processisyet to
beregulated by law by implication. Arbitration isaterm derived fromthe
nomenclature of Roman law*. Arbitration’ in thenormal usage of theterm
means, ‘ reference of adisputefor adjudicationto aneutral person chosen
by the parties in dispute. As a means of resolving disputes it has been
described asa’ proven, useful and well-understood method’ whose* social
and commercid utility areobvious . Itisgpplied to an arrangement for taking,
and abiding by judgment of asd ected personin somedisputed matter instead
of carrying it to the established Courtsof justice.

Shorter Oxford English Dictionary : “The settlement of aquestion at
issueby onetowhomthepartiesagreetorefer their clamsin order to obtain
anequitabledecisor?.”

1See, Sdlil K. Roy Chowdhury and H.K.Saharay Arbitration Law p 3, (3rd edn),
Eastern Law House.
2 Shorter oxford English dictionary: (3rd. edition—1996)



GENERAL PROVISION | 15

Black Law Dictionary : “Arbitration’ means, aprocess of dispute
resolutioninwhich aneutral third party called arbitrator, rendersadecison
after ahearing at which both partieshave an opportunity to be heard”3

Halsbury’sLawsof England notesthat theterm arbitrationiscapable
of being used in several sense and may refer to a number of different
concepts*:-

“It may either toajudicid processor toanon-judicial process. A judicia

processisconcerned with the ascertainment, declaration and enforcement
of rightsand liabilitiesasthey exist, in accordance with somerecognized
systemof law. Anindustria arbitration may well havefor itsfunctionto
ascertain and declare, but not to enforce, what in thearbitratorsopinion
ought to be arespectiverightsand liabilitiesof the parties, and sucha
functionisnon-judicia®. Conciliationisaprocessof persuading parties
to reach agreement, and isplainly not arbitration; nor isthe chairman of
aconciliation board an arbitrators.”

Martin Donke: “ Arbitrationisaprocessby which partiesvoluntarily refer
their disputesto animpartial third person, an arbitrator, selected by themfor
adecision based on the evidence and argumentsto be presented before the
arbitrationtribuna”’

Mark Huleatt Jamesand NicholasGould : “ Arbitration asaprivate of
solving disputeswhich commences with the agreement of the partiestoan
existing or potentia, disputeto submit that disputefor decision by atribunal
of oneor morearbitrators’,

3Black’sLaw Dictionary, 6th edn. (1990), West Publishing Co., p.105.

“Halsbury 'slawsof England: (4th. edn. butterworths 1991) para601, 332

5 See Waterside worker foundation V. JW AlexenderLtd. (1918) 25CLR 434 at 463
(Aust HC) approvedinA. G. of AustraliaV.

R and Boiler Maker 'sSociety of Australia (1957) AC 288(1957)2ALL ER 45, PC
5CharlsV. CadiffColliriesLtd (1928) 44 TLR 448, CA affd. Subnom. Citedinibid.
’Grand Hanessian& Lawrence W .Newman International Arbitration Checklists, 2nd
Edition, United States of America, 2004

8Huleatt Mark & Gould Nicholas, International Commercial Arbitration Handbook:
(London, LLPLimited & BusinessLegal Publishing Division, 1996).
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Hirst LJ: Arbitration asa” procedure to determine thelegal rightsand
obligationsof the partiesjudicialy, with binding effect, whichisenforceable
inlaw, thusreflecting in private proceedingsthetherole of acivil court of
Law.”®

“ Arbitrationisasubdtitution by consent of partiesof adomegtictribund
inplaceof tribuna sestablished by law. It isan aternative processtollitigation.
It doesnot replacethe ordinary judicia machinery indl itsaspects. It exists
with the established judicial process. It may include provisionswhich are
lawful, but it cannot oust thejurisdiction of court completely.”*°

“Arbitration isthereference of dispute or difference between two or
more partiesto aperson chosen by the parties or appointed under statutory
authority, for determination of the same. Inabroad sense, it issubgtitution of
ordinary judicial machinery by amutualy chosentribund i.e., anArbitrator
or anArbitra Ingtitution™”.

Thus, Arbitration isareference of adispute or difference between not
lessthan two partiesfor determination after hearing both sidesinajudicia
manner by aperson or personsother than acourt of competent jurisdiction.
Itisamethod for the resol ution of dispute outsidethe conventiona courtsof
law, wherein the parties to the dispute submit it before a third party
(adjudicator) whichinturnsreviewsthe caseand givesadecision (Arbitral
Award) that isbinding for both sides and enforceabl e through a Court of
Law.

TypesOf Arbitration :-

Depending on thetermsof arbitration agreement, the subject matter of
thedisputeinarbitration, and thelawsgoverning such arbitrations, arbitrations
can beclassified into different types'?, suchas

°0OCallagahen v. Coral Racing Ltd ., 1998 per HIRST LJ. See aso Fouchard Gaillard
Goldman International Commercial Arbitration 1999 p.9“

0Czamiknav V. Roth Schmidt and Co., [1922] 2KB 478 (CA) ascited inH.K. Saharay,
Law of Arbitration and Conciliation, Eastern Law House, Kolkata/New Delhi, 2001, p.
4,

BJvaji RgaV. KhimijiPoonja& Company AIR 1934 Bom 476.

2]nduMalhotraand O.PMalhatra, The Law and Practice of Arbitration and Conciliation,
2Edn 2006.p115-129
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Ad-hocArbitration : TheAd-hocArbitrationisagreed to and arranged by
the partiesthemsal veswithout recourseto an arbitral institution. It isto get
thejustice, inthebalance of the un-settled part of their disputeonly. It may
beeither International or Domestic arbitration™. Theessentid characteristic
of ad hoc arbitrationisthat it isindependent of al ingtitutions. Thearbitration
system selected or provided for in the agreement doesnot exist exceptinthe
context of thedispute betweenthe parties. Thearbitration systemisactivated
if adispute arisesbetween the partiesand one of them callsfor arbitration or
otherwise initiates the procedure in accordance with the terms of the
arbitration agreement or, where appropriate, by somesubsidiary rulesthat
have been selected to apply to thearbitration.

Adhoc arbitrationisgenerally favoured wherethe partiesareunableto
agreeon thearbitration ingtitution. There are many reasonswhy particul ar
institutions may or may not be acceptableto parties. Where partieshave
opposing views asto which ingtitution to choose, ad hoc arbitration isoften
the compromise. From amore positive position, the partiesmay fed that ad
hoc arbitrationispreferablefor their specific case. Partiescan dso favourad
hoc arbitration where they wish to have control of the procedure and the
mechanism rather than to be subjected to institutional administration or
contral.

A popular reason for ad hoc arbitration isthat one party isastate or
state-entity. Sovereign entitiesare often rel uctant to submit to the authority
of any indtitution, regardless of itsstanding; to do so would beto devalue or
deny itssovereignty. Thisisdueto aperceived partidity or non- neutrality of
certainingtitutionsor the placewheretheinstitution islocated. Whilst this
concernistotally unjustified, somestatesprefer to createatotally independent
ad hoc mechanism, through whi ch they can ensure the maximum degree of
non-nationality and theleast embarrassment to their sovereignty.

A perceived but not necessarily correct advantage of ad hoc arbitration
isthat, becausethe partiescontrol the process, it can belessexpensivethan
institutional arbitration. In fact this dependsin each case and on how the
ingtitution chargesfor itsarbitration service:

13 Russell on Arbitration, 22™edn,2003,p. 29,para2-010
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Ingtitutional Ar bitration: Ingtitutiona Arbitrationisan arbitration conducted
by an arbitral institution in accordance with the prescribed rules of the
ingtitution. Insuch kind of arbitration, thereisprior agreement between the
partiesthat in caseof futuredifferencesor disputesarising between the parties
during their commercial transactions, such differencesor disputeswill be
settled by arbitration asper clause providein the agreement and in accordance
with the rules of that particular arbitral institution'®. The arbitrator or
arbitrators, asthe case may beisappointed from the panel maintained by
theingtitution elther by disputantsor by the governing body of theingtitution.
TheArbitration and Conciliation Act, 1996 givesrecognition and effect to
the agreement of the partiesto arbitrate according to ingtitutional rulesand
subject toingtitutional supervision.

Every arbitration institution hasits own special characterigtics. Itis
essential that partiesare aware and take account of these ™ Itistied inwith
anunderstanding of thespecid requirementsof different arbitration systems
and rules. For example, how many arbitrators should there be? Different
ruleswill makedifferent provisons, intheabsence of agreement by the parties
somefavour one, e.g. theLCIA; othersfavour different. Therearesmilarly
differencesin other areasincluding; theright of the partiesto select, nominate
and appoint arbitrators; the degree of independence and neutrality required
of arbitrators; the power of arbitratorsto control the proceedingsandin
particular, to make ordersconcerning interim relief; and how the costs of the
arbitration, especialy thearbitrators fees, arecalculated.

Important differencesalsoincludethelevel of administration of the
institution. For example, thel CC isheavily administered with theterms of

14 Some of the leading Indian institutions providing for institutional arbitration are,
Thelndian Council of Arbitration (ICA), New Délhi, The Federation of Indian Chamber
of Commerce and Industries (FICCI), New Delhi and The International Center for
Alternative Dispute Resolution (ICADA). Some of theleading internationa ingtitutions
are The International Chamber of Commerce (ICC), Paris, The London Court of
International Arbitration (LCIA), London and The American Arbitration Association
(AAA). The World Intellectual Property Organisation (WIPQ) is an agency of the
United Nations, whichisoffering itsservices exclusively for theintellectual property
disputes. WIPO is based in Geneva.

15 Simpson, Thatcher & Bartlett (eds), International Arbitration Rules.
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reference, fixing of timesfor themaking of theaward and scrutiny procedures
being fundamenta to the system. By contrast, after the appointment of the
tribunal, theLCIA limitsitsadministrationto dealing with challengesto the
arbitrators and to interceding to agree, collect and pay the fees of the
arbitrators.

Animportant advantage of ingtitutional arbitrationisthat it avoidsthe
discomfort of the partiesand the arbitratorsdiscussing, agreeing and fixing
their remuneration. Most ingtitutions have amechanismfor collecting from
the partiesthe money from which the arbitratorswill be paid and without
directly involving thearbitrators. Thismeansthat thearbitratorsareableto
maintain acertainlevel of material detachment. Thishasthevery definitive
advantage of alowingthearbitratorsto focus solely on the substance of the
caserather than discusswith the partiesamatter that is personal to them.

SatutoryArbitration: Itismandatory form of arbitration, whichisimposed
on the parties by operation of law. It isconducted in accordance with the
provisionsof an enactment, which specifically providesfor arbitrationin
respect of disputesarising on matters covered by the concerned enactment
byelaws or Rulesmadethere under having theforce of law. In such acase,
the parties have no option as such but to abide by the law of land. It is
apparent that statutory arbitration differsfrom the other typesof arbitration
for thereason that, the consent of partiesisnot necessary, it iscompulsory
formArbitration and it isbinding on the Partiesasthelaw of land. Asan
exampletoit, Sections24, 31 and 32 of the Defence of IndiaAct, 1971 and
Section 43(c) of TheIndian TrustsAct, 1882 arethe statutory provision,
which deals with statutory arbitration. The provisions of Part | of The
Arbitration and Conciliation Act 1996. In general apply to Statutory
Arbitrations, except sub sec. (1) of Sec.40of thisAct providing that arbitration
agreement shall not be discharged by the death of any party thereto; Sec. 41
of 1996 Act providing for the enforceability or otherwise of arbitration
agreement towhichinsolventisaparty or isadjudged insol vent afterwards
and Sec. 43 of 1996 Act providing for the applicability of the LimitationAct
to arbitrations. But such of the provisionsof Part I, which areincons stent
with the enactment or the rules of any particular statutory arbitration, shall
not apply to that kind of Statutory Arbitration.
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Fast Track Arbitration or DocumentsOnly Ar bitr ation : The Documents
only arbitration isnot oral and isbased only on the claim statement and
statement of defence, and awritten reply by the claimant, if any. It also
includesthe documents submitted by the partieswith their statementsaong
with alist of referenceto the documentsor other evidences submitted by
them. Thewritten submission may taketheform of aletter to thetribunal
from the party or hisrepresentative, or may be amoreformal document
produced by lawyers. The partiesmay agreeupon, or indefault, thetribunal
may adopt the procedure to resolve the dispute only on the basis of the
documents submitted to thetribunal and without any oral hearing or cross-
examination of thewitnesses.

L ook —Sniff Arbitration : Indtitutionsspeciaisedin specia typesof disputes
havetheir own specia rulesto meet the specific requirementsfor the conduct
of arbitrationintheir specialised areas. L ook —Sniff Arbitrationisahybrid
arbitration, and a so known asquality arbitration. It isacombination of the
arbitral process and expert opinion. On the bases of the evidence and
ingpection of goods or commoditiesthat are subject matter of the dispute
placed before the arbitrator, who is selected based on his specialised
knowledge, expertiseand experiencein aparticular areaof tradeor business,
the arbitrator decides the dispute and makes his award. The award may
relateto thequality or priceof thegoodsor both. Thereisnoformal hearing
for taking evidence or hearing oral submissions. For example, Rulesof the
London Court of International Arbitration (LCIA) permit thearbitrator, on
hisown, to ascertain thequality of goodsand their prevalent price.

Flip-Flop Arbitration : Thistypeof arbitration hasitsorigininaUnited
Satesarbitration case, which dealt with abasebal| player. Insucharbitration,
the partiesformul atetheir respective casesbeforehand. They theninvitethe
arbitrator to choose one of thetwo. On the evidencesadduced by the parties,
thearbitrator decideswhich submissionisthe correct submission, and then
makesan award in favour of that party. After both parties have submitted
their respective casesto the arbitrator, he makesan award either favoring
the claimant of the respondent. He cannot pick and choosefrom aparty’s
case. If aparty inflatesitsclaim, thenitispossiblethat it will everything. This
typeof arbitrationisalso known as* pendulum arbitration’.
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Arbitration versusCourt Litigation :- Arbitrationisnormally considered
to havethefollowing benefitsas compared to court litigation:

0

(i)

(iif)

Party autonomy: ‘ Party autonomy’ comprehends various options
availabletothe partieswith respect to the conduct of arbitration. It aso
givesthe parties freedom from judicial intervention except where
otherwiseprovidedintheAct. The partiescan select their owntribuna
inaccordance with the nature of the subject matter of thedispute.

Choice of venue: The parties have the option to choose a place of
arbitration by agreement. In the absence of such agreement, thearbitral
tribunal hasthedefault power to determinetheplaceof arbitration having
regard to circumstances of the case, including the convenience of the
panics. Notwithstanding the af oresaid powers of the partiesand the
tribunal to choosethe place of arbitration, unless otherwise agreed by
the parties, the arbitral tribunal may meet at any placeit considers
appropriatefor consultation amongst itsmembers, for hearing witnesses,
experts, or the parties, or for inspection of documents, goods or other
property.*® The choice of venuein placeslike London, New York and
Genevaprovidesthe advantage of holding the arbitral proceedings
through highly organised indtitutions. Thisa sofacilitatesthe processof
service, discovery and evidence of taking documentary and oral
evidence. Arbitration a so offersformat and unofficia waysof dealing
with ‘discovery’ that might not be possiblein astate court. It may be
noted that Part | of thelndian Act applieswherethe place of arbitration
isinIndia. Therefore, the partieshaveto choose aplace of arbitration
anywherein Indiaif thearbitration isto be conducted in accordance
with the provisionsof Part | of the 1996 Act.

Informal procedure: The*arbitral tribuna’ isrequired to conduct the
arbitration proceedingsinajudicia manner in accordancewiththerules,
wheresuch rulesareapplicableor with therulesof natural justice. The
procedureof conducting anarbitrationis, however, flexible. Thearbitra
tribunal isnot bound by the strict technical rules of the Code of Civil

16 Arbitration and Conciliation Act, 1996, Section 20(3)
Md., Section 2(2)
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Procedure 1908 or of the Indian EvidenceAct 1872. Thepartiesare
freeto agree onthe procedureto befollowed by thearbitrd tribund in
conducting its proceedings. The procedure may betailored to suit the
natureof the particular dispute. For instance, short procedurearbitration
on documentsmay be agreed by the parties. In default of agreement of
the parties, the arbitral tribunal has the discretion to conduct the
proceedingsit considers appropriate. Thispower includesthe power
todeterminetheadmissibility: relevance, materiality and weight of any
evidence.’®

(iv) Equal treatment: Arbitration promisesafair trial by animpartial
tribunal. Furthermore, by virtue of an agreement betweenthe partiesat
the beginning of the contractua rel ationship, arbitration offersaneutral
venue and neutral substantivelaw. It also grantsfreedomtotheparties
to agree upon procedura rulesand provideinputsinto the selection of
atribuna with aparticular background. Thispromisesthe prospect of
an‘equitableplay fied.

(v) Expeditious and inexpensive process. Prima facie, arbitration
promisesthe possibility of comparatively expedited proceedings. Once
the proceedings conclude, thereisthe prospect of earlier enforcement
of the award pursuant to domestic law aswell asthe international
conventionsand bilateral or multilateral tregties. Arbitration also holds
out the promise of predictability of the costsand expensesparticularly
intheareasof jurisdictions. The object of arbitrationisto obtainfair
resolution of disputesby animpartia tribund without unnecessary dlay
or expense. Sinceit isconditioned by statutory provisions, it cannot be
acheap quick-fix solution to thecomplex disputes. Partiesmay haveto
look beyond the horizon of arbitration and seek for other techniques of
speedy and economical settlement, although normally finality isnot a
featureof ADR. Inarbitrations, particul arly international commercial
arbitrations, thefee and other costs of arbitrationisrather prohibitive.
Oftenthereareinordinate delaysin comingto thefina conclusion of
arbitrationsbecausearbitrationsare conditioned by statutory provisions.

18]d., Section 19
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(vi) Confidentiality : Arbitration proceedingsare privateand, generally,

areprotected by lawsof privilegeand confidentiality. Thisisof great
sgnificanceincommercialy sengtivedisputesinvolving, for instance,
know- how, listsof clients, the devel opment of businessstrategiesand
other commercially confidential matters. In certain typesof disputes
involving sensitiveissuessuch ashigh-tech, intellectua property trade
secrets etc. there is apresumption of confidentiality to arbitration
proceedingsand awardsthat may be of great importance.” Partieshave
the option of asking for anon-speaking award? The choice of venue
and the choice of designating arbitrators also promise privacy and
confidentiality of theproceedingsand theaward.

(vii) Arbitrator asamiablecompositeur : TheAct givesalarge number

of optionsto the parties and they can choose aresilient procedure
rather than depending ‘ on theluck of thedraw fromacourt list’. Asthe
arbitration is consensual, the parties can choose the most suitable
procedure.’® Neither the parties, nor thetribunal aretied toinflexible
rules of court.?? In domestic as well as international commercial
arbitrations, in acase wherethe parties have expressly so authorised
thearbitral tribund, it shall ‘ act asamiable compositeur and decide ex
aequo et bono.#

(viii)Representation : Thereismore scopefor representation by persons

(ix)

other than solicitors because the parties are neither bound to be
represented by lawyers, nor arethey prohibited from being represented
by them. Apart from lawyers, they can choose any person to represent
them beforethearbitral tribuna. Particularly, they can engage persons
possessing technica knowledge, skill, training and experience, in cases
involvingtechnica and scientificissues Thisprocedurd reslienceensures
speedier and lessexpensveresol ution of the dispute.

Avoidanceof uncertainties: Arbitration, when compared to court
litigation, particularly ininternational commercid disputes,ismorehe pful
in avoiding vagaries and uncertainties of foreign litigation. Such

9d., Section 19(2)
2d., Section 19(3)
21d., Section 28(2)
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()

(xi)

uncertaintiesincludewhether aforeign court will assumejurisdictionto
hear the case; the necessity for advice and representation by lawyers
of that jurisdiction; the necessity for trang ation of documents and
Interpretation of evidence; exposureto technical and formal rules of
procedure and evidence; and therisk of having amajor international
commercid disputeresolved by inexperienced and incompetent judges?

Enfor cement of domesticawar d: Thedegreeof rigidity inenforcing
adecreeasistheusua experiencein court litigation, makesarbitration
more attractive, particularly to the parties who want speedy and
inexpensivejugtice. Intheend the ' arbitral award’ isultimately worth
only asmuch asthe parties’ ability to enforceitsterms. Section 36
provides speedy machinery for enforcement of a domestic award
enforceablein the same manner asif it wereadecree of acourt. In
domestic arbitrations, it ismuch easier to enforce an arbitral award
than ajudgment of the court, particularly where the assets of the parties
are, by andlarge, in one and the samejurisdiction.

Enfor cement of foreign award: Chapters1and 2 of Pt 11 provide
themachinery for enforcement of foreign awards. Chapter 1 dealswith
theNew York Convention awards, whilech 2 ded swith theenforcement
of GenevaConvention awards. Theenforcement under these provisons
isspeedier. For refusa to enforceaforeign award, s48 (ch 1) requires
a pasty against whom it isinvoked to furnish to the court proof of
existence of one or more conditions set forthin sub-s(1). The court
also may refuse enforcement if it findsthat any one of the conditions
mentioned in sub-s (2) exists. Section 57 (ch 2) deals with the
enforcement of the Geneva Convention awards.

Arbitration agreement [S. (2)(1)b] : “ Arbitration agreement” meansan
agreement referred toin section 7. (For notes see under section 7)

Arbitral award [S. (2)(1)c] : “Arbitral award” includesaninterim award.
(For notes see section 31)

2Brown and Marriott, ADR Principlesand Practice, Second edn. 1999, pp. 68-69, para

4-089
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Arbitral tribunal [S. (2)(1)d] : Arbitrd tribuna meansasolearbitrator or a
panel of arbitrators. (For notes see section 10 and 11)

Court [S. (2)(1)€] : “Court” means—

(@ inthe case of an arbitration other than international commercial
arbitration, theprincipa Civil Court of origina jurisdictioninadigtrict,
andincludesthe High Court in exercise of itsordinary original civil
jurisdiction, having jurisdiction to decide the questionsforming the
subject-matter of thearbitration if the same had been the subject-matter
of asuit, but doesnot includeany Civil Court of agradeinferior tosuch
principal Civil Court, or any Court of Small Causes,

(b) inthecaseof international commercia arbitration, theHigh Courtin
exerciseof itsordinary origina civil jurisdiction, having jurisdictionto
decidethe questionsforming the subject-matter of thearbitrationif the
same had been the subject-matter of asuit, and in other cases, aHigh
Court having jurisdiction to hear appeals from decrees of courts
subordinateto that High Court.

Thisdefinitionisresult of amendment 2015. Theamended law makesa
clear digtinction between aninternational commercia arbitration and domestic
arbitration with regard to the definition of ‘ Court’. In so far asdomestic
arbitrationisconcerned, thedefinition of “Court” isthesameaswasin the
1996 Act, however, for the purpose of international commercial arbitration,
‘Court’ hasbeen defined to mean only High Court of competent jurisdiction.
Accordingly, inaninternational commercid arbitration, asper thenew law,
district court will have no jurisdiction and the parties can expect speedier
and efficaciousdetermination of any issuedirectly by theHigh court whichis
better equipped intermsof handling commercia disputes.

Thedefinition of Court in Section 2(1)(e) has been altered into two
sub-parts. Part (i) includes cases other than international commercial
arbitration and Part (ii) includes court for the purposes of international
commercia arbitration.

Itwasheldin SM. Suparies vs. KarnatakaBank Limited? that District
ZBAIR 2011 Kar 38
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Courtsaredeemed to beprincipal civil courtsof origina jurisdiction. The
Principal Civil Judgeof the District el one hasjurisdiction to decide questions
forming the subject-matter of arbitration and not any other judge.

Inthe matter of application for setting asidean award, it hasbeen held
that the Civil Court at Calcuttaisnot the Principa Civil Court of Origina
Jurigdictionfor thecity of Cacutta. Itisacivil court of inferior grade. It does
not comewithin the definition of Court. Only theHigh Court hasjurisdiction
to entertain gpplication under theAct?. Thus, only aPrincipa Civil Courtin
adigtrict having origina jurisdiction andincludesHigh Court having origina
jurisdiction can entertain questionsinvolving arbitration.

The question then arisesis can a Supreme Court be construed within
thedefinition of “court”?

Itwasheldin State of West Bengal v Associated Contractors®, inno
circumstances can the Supreme Court be* court” for the purposesof Section
2(1)(e) and whether the Supreme Court does or doesnot retain seisin after
appointing an arbitrator, application will follow thefirst application made
before either the High Court having original jurisdictioninthe Stateor a
Principal Civil Court having origind jurisdictioninthedistrict, asthe case
may be.

Scopeof part | [Sec 2(2)] :

As per sec 2(2) of the Act this Part shall apply where the place of
arbitrationisin IndiaProvided that subject to an agreement to the contrary,
the provisionsof sections9, 27 and clause (a) of sub-section (1) and sub-
section (3) of section 37 shall also apply to international commercial
arbitration, evenif the place of arbitrationisoutside India, and an arbitral
award made or to be made in such placeis enforceable and recognised
under the provisionsof Part 11 of thisAct.

Prior to 2015 amendment Section 2 (2) of the Act read asfollows:
“This Part shall apply where the place of arbitration isin India’. The
amendment has now inserted aproviso to Section 2 (2) of theAct which

2 Mohd NasmAkhtar V Union of India, 2015 SCC online Cal 10443: AIR 2015 Ca 64
%(2015) 1SCC32:(2015) 1SCC(Civ) 1
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providesasunder: provided that subject to an agreement to the contrary, the
provisionsof section 9 (Interim measuresetc. by court), section 27 (Court
assistanceintaking evidence) and clause (a) of sub-section (1) and sub-
section (3) of section 37 shall also apply to international commercial
arbitration, evenif the place of arbitrationisoutside India, and an arbitral
award made or to be made in such place is enforceable and recognized
under the provisionsof part.

Applicability of Part 1 :

Thegpplicability of Part | isoften questionedininternationd arbitrations.
WherePart | gpplies, theIndian courtsgain jurisdiction over matterssuch as
interim injunctions, the appointment of arbitrators, challenges to the
appointment of arbitratorsand challengesto awards.

In Bhatia International vs Bulk Trading SA% the Supreme Court
interpreted thelegidature’ sintentionsin drafting the act to mean that Part |
gppliestointernationa arbitrations, unlessexcluded by the parties. Thethree-
judge bench of the Supreme Court held asfollows:

“To conclude, we hold that the provisions of Part | would apply to
all arbitrationsand to all proceedingsrelating thereto. Where such
arbitrationisheldinIndiatheprovisonsof Part | would compulsorily
apply and parties are free to deviate only to the extent permitted by
the derogable provisions of Part |. In cases of international
commercial arbitrationsheld out of India provisionsof Part | would
apply unless the parties by agreement, express or implied, exclude
all or any of its provisions. In that case the laws or rules chosen by
the partieswould prevail. Any provision, in Part I, which iscontrary
to or excluded by that law or ruleswill not apply.”

Following thejudgment in Bhatia International, in Venture Global
Engg v Satyam Computer ServicesLimited?” the Supreme Court held that
foreign awardscan be challenged under Part | :

% (2002) 4SCC 105
27 (2008) 4SCC 190
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“ On close scrutiny of the materials and the dictumlaid down in the
three-Judge Bench decision in Bhatia International we agree with
the contention of Mr K.K. Venugopal and hold that paras 32 and 35
of Bhatia International make it clear that the provisions of Part |
of the Act would apply to all arbitrations including international
commercial arbitrationsand to all proceedingsrelating thereto. We
further hold that where such arbitration is held in India, the
provisions of Part | would compulsorily apply and parties are free
to deviate to the extent permitted by the provisions of Part I. It is
also clear that even in the case of international commercial
arbitrationsheld out of India provisionsof Part | would apply unless
the parties by agreement, express or implied, exclude all or any of
its provisions. e are also of the view that such an interpretation
does not lead to any conflict between any of the provisions of the
Act and thereisno lacuna as such. Thematter, therefore, isconcluded
by the three-Judge Bench decision in Bhatia International .”

The Supreme Court and various high courts used thesejudgmentsas
binding precedent and settled case law?®. The applicability of Part | to
international arbitrationswasagain at issuebeforealarger benchin Bharat
Aluminium Co v Kaiser Aluminium Technicd Servicesinc (BALCO)®. The
matter was brought before the Constitutional Bench of the Supreme Court.
During the case, the court revisited the law laid down
in Bhatia Internationa and VentureGlobal. In BAL CO the Supreme Court
upheldtheterritorial principleand held that arbitrationswhich are seated
outsdeIndiawill not attract Part |. However, the court held that arbitrations
—including international arbitrations—which are seated in Indiawill be
governed by Part |. The BALCO judgment applied prospectively (ie, to
arbitration agreements signed after the BAL CO judgment (September 6

% Videocon Industries Limited v Union of India (AIR 2011 SC 2040) and Sakuma
ExportsLtd v LouisDreyfus Commodities Suisse SA (2014 (4) SCALE 422).
2(2012)9SCC552
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2012%). Therefore, al arbitration agreementsentered into before September
62012 weredtill governed by Bhatialnternationd .

In order to effectively resolvethedifficulties posed by BALCO, the
2015 Ordinance has enlarged the scope of Section 2 (2) of the Act. In
current legal scenario besides Section 27 and Section 37 (1) (a), Section9
would aso beapplicableto thelnternationa Commercia Arbitration eveniif
the seat of arbitration is outside | ndiameaning thereby that aparty to a
Foreign Seated Arbitration can resort to the remedy available under section
9 of the Act and seek interim protection/relief against the opposite party.
However, the advantage extended by the proviso to Section 2 (2) of theAct
cannot beavailedin case of each and every Foreign Seated Arbitration and
the same could beavailed only if thefollowing conditionsor qualifications
attachedtoit arefulfilled:

i.  Thereshould be no agreement to the contrary meaning thereby that
Section 9 of theAct would beapplicableto aForeign Seated Arbitration
unlesstheintention of the partiesisto expresdy or impliedly excludeits
aoplicability.

ii. Anarbitral award made or to be madein such placeisenforceable
and recognized under theprovisionsof Part |1 of thisOrdinance. Hence,
theaward should fulfill thefollowing criteria:

a) Theaward should either be New York Convention Award or Geneva
ConventionAward;

b) Theawardismadeor to bemadein suchterritory withwhich Indiahas
reciprocal arrangement intermsof Section 44 (b) and Section 53 (c)
of theAct;

c) Theawardshouldfulfill theconditionsfor enforcement of foreign award
laid downin Section 48 and Section 57 of TheAct.

% Para197, Thejudgment in Bhatialnternational, wasrendered by this Court on 13-3-
2002. Sincethen, the aforesaid judgment has been followed by all the High Courts as
well as by this Court on numerous occasions. In fact, the judgment in Venture Global
Engg. has been rendered on 10-1- 2008 in terms of theratio of the decision in Bhatia
International. Thus, in order to do compl ete justice, we hereby order, that the law now
declared by this Court shall apply prospectively, to all the arbitration agreements
executed hereafter




30 | Law of Arbitration & Conciliation
Receipt of Written Communications [Section 3]

(1) Unlessotherwiseagreed by the parties,-

(8@ any written communication isdeemed to have beenreceivedif itis
deliveredtotheaddressee persondly or at hisplace of business, habitua
residenceor mailing address, and

(b) if noneof the placesreferred toin clause (a) can befound after making
areasonableinquiry, awritten communicationisdeemed to have been
received if it issent to the addressee’slast known place of business,
habitual residence or mailing address by registered letter or by any
other meanswhich providesarecord of the attempt to deliver it.

(2) Thecommunicationisdeemedto havebeenreceived ontheday itisso
delivered.

(3) Thissection doesnot apply to written communicationsin respect of
proceedingsof any judicial authority.

Section 3 of Act corresponds to section 42 of the Arbitration and
Conciliation Act 1940and section 16(5) of English Arbitration Act, 1934.
Thesdf explanatory provision of section 3 of theAct providefor themodes
of receipt of written communicationto the partiesof arbitration by arbitrator
thissection providesthat thenotice cannot served to the partiesexcept manner
provided under the provision of section 3 of theAct.

Waiver of Right To Object [section 4]
A party who knowsthat :-
(@ any provision of thisPart from which the partiesmay derogate, or

(b) any requirement under thearbitration agreement, hasnot been complied
with and yet proceedswith thearbitration without stating hisobjection
to such non-compliancewithout unduedelay or, if atimelimitisprovided
for stating that objection, withinthat period of time, shall bedeemedto
havewaived hisright to so object.

ThisPrincipleisadirect consequenceof the prohibition of incons stent
behavior whichinturnisderived fromthe Principleof good faith and fair
dealing. A party who hasknowledgethat any non-mandatory provision of
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the applicable arbitration law or any requirement under the arbitration
agreement has not been complied with must rai sean objection without undue
delay beforeit proceedswith thearbitration. Any objectionwhichisraised
at alater stageof the proceedingsisregarded asincons stent withitsprevious
behavior because, given that party’ sknowledge of the non-compliance, its
slenceisregarded asawaiver of hisright to object. InBSNL v. Motorola
IndiaPvt. Ltd®. Pursuant to Section 4 of the Arbitration and Conciliation
Act, 1996, a party who knows that a requirement under the arbitration
agreement has not been complied with and still proceedswith thearbitration
without raising an objection, assoon as possible, waivestheir right to object.
TheHigh Court had appointed an arbitrator in responseto the petitionfiled
by theappe lant. At thispoint, the matter was closed unlessfurther objections
wereto beraised. If further objectionswere to be made after thisorder,
they should have been made prior to thefirst arbitration hearing. But the
appellant had not raised any such objections. The appellant therefore had
clearly failed to meet the stated requirement to obj ect to arbitration without
delay. Assuchtheir right to object isdeemed to bewaived. Onsimilar lines,
the Supreme Court in J.G. Engineers Pvt. Ltd. v. Calcuttal mprovement
Trust held®, inter dlia, that Respondents not having taken the objection with
regard to the non arbitrability of the claim before the arbitrator, or any
objectionsthat the claimswere‘ excepted matters', and having contested
the claimson merits, isestopped from raising such an objection after having
suffered theaward.

TheDehi High Court, heldin SN. Mahotra& Sonsv. Airport Authority
of India® that;

Applying thetest laid down in the aforesaid case and the statutory
provisionsreferred to hereinabove, and also keeping in mind thefact that the
respondent at no stage of thearbitral proceedingschosetoraiseachalenge
to theassumption of jurisdiction by thearbitral tribuna onameatter fallingin
the category of “excepted matters” under Clause 25 of the agreement
between the parties, we are of the considered view that therespondent is

312008 (7) SCC431

2AIR 2002 SC 766
$149(2008) DLT 757 (DB)
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now debarred from raising such apleafor thefirst time under Section 34 of
theAct. A conjoint reading of Section 16(2) and Section 4 showsthat an
objectiontothearhitrator having exceeded hisjurisdictionfalsinthecategory
of case covered by Clause (b) of Section 4. Therespondent knew thatin
respect of the non-compliance of any requirement under the arbitration
agreement, it wasfreeto raisechallenge. It chosenot to do so. Aslaid down
inNarayan Prasad Lohia®* if aparty chooses not to so object therewill be
deemed waiver under Section 4. Lohia's case pertained to a statutory
prohibition. Inthepresent case, itistherequirement of aclausein an agreement
which has not been adhered to. Therespondent wasall dong aware of this
non-complianceand participated in the proceedingswithout demur. Theaward
in respect of the sameisnot toitsliking. The challenge now sought to be
raised by therespondent fliesin theface of itstacit approval of the matter
being dedlt with by thearbitrator. Allowing therespondent toresilefromhis
position at thisstagewithout itslaying any foundation for the challengewhen
it wasfreeto raisethe same, would beinequitableto say theleast.

Extent Of Judicial I ntervention [sec5]

Not with standing any thing contained in any other law for thetime
being inforce, in mattersgoverned by thisPart, no judicia authority shall
intervene except where so provided in this Part.

ThisSectionisanalogoustoArticle5of UNCITRAL Model Law as
well asthegenerd principleasstated in Part 1 of the EnglishArbitration Act
1996. It definesthe extent of judicid interventionin arbitration proceedings.
It clearly bringsout the object of theAct viz. tominimisejudicid intervention
and to encourage speedy and economi ¢ resolution of disputesby thearbitral
processin caseswhere disputes are covered by an arbitration agreement.
Part 1, providesjudicia interventioninfollowing among other caseswhich
can bedrawn under threegroupsi.e. before, during and after arbitration.

Section 8 — Power to refer the partiesto arbitration.
Section 9— Power to makeinterim orders.
Section 11 —-Appointment of arbitrator in certain events.

% (2002) 3SCC572
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Section 13 (5) - Procedurefor challenging an arbitrator.

Section 14(2) - Power to decide on thetermination of mandate of thearbitrator
intheevent of hisinability to perform hisfunctions.

Section 16 (6) - Competence of an arbitral tribunal.

Section 27 —Assistancein taking evidence.

Section 34 — Power to set aside an award.

Section 34(4) — Power to remit the award to the arbitration tribunal.
Section 36 - Enforcement of an award by way of decree.

Section 37 — Power to hear appeal only on certain specified matters.
Section 37(3) — Power of Supreme Court to hear appeal .

Section 39 (2) (4) — Power of the Court to order delivery of an award on
payment of costsof the arbitration and a so power to make ordersin respect
of costsintheabsence of sufficient provision concerning themin theaward.

Section 41(2) — Reference of a dispute to arbitration in insolvency
proceedings.

Section 43(3) — Power of the court to extend time with respect adispute
which may becometimebarred.

The Supreme Court in Surya Dev Rai V. Ram Chander Rai*® had
observed asfollows “ Theparametersfor exerciseof jurisdictionunder Article
226 or 227 of the Condtitution cannot betied downinadtrait jacket formula
or rigid rules. Not lessthan often the High Court woul d befaced with dilemma.
If it intervenesin pending proceedingsthereisboundto bedd ay intermination
of proceedings. If it does not intervene, the error of the moment may earn
immunity from correction. Thefactsand circumstancesof agiven casemay
makeit more appropriate for the High Court to exercise self restraint and
not to intervene because the error of jurisdiction though committed isyet
capable of being taken care of and corrected at alater stage and thewrong
done, if any, would be set right and rightsand equitiesadjusted in appeal or
revision preferred at the conclusion of the proceedings. But there may be

®AIR2003SC 3044
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caseswhere‘adtitchintimewould savenine' . Thus, the power isthere but
theexerciseisdiscretionary whichwill begoverned solely by thedictatesof
judicia conscienceenriched by judicia experienceand practica wisdom of
the Judge.

AdministrativeAssistance[sec 6] ;

Inorder tofacilitate the conduct of thearbitral proceedings, the parties,
or the arbitral tribunal with the consent of the parties, may arrange for
administrative ass stance by asuitableingtitution or person.

Section 6 enables the parties and the arbitral tribunal to obtain
administrative assistancein order to facilitate the conduct of arbitration
proceeding. The arbitrators can take dministrive assistance in respect of
actsof ministerial and clerica nature.

D



CHAPTER 2 ARBITRATION AGREEMENT

Arbitration Agreement :—

(1) InthisPart,“arbitration agreement” meansan agreement by the parties
to submit to arbitration all or certain disputeswhich have arisen or
which may arise betweenthemin repect of adefined legal relationship,
whether contractual or not.

(2) Anarbitration agreement may beintheform of anarbitration clausein
acontract or intheform of aseparate agreement.

(3) Anarbitration agreement shal beinwriting.
(4) Anarbitrationagreementisinwritingif itiscontainedin:-
(@ adocument signed by the parties;

(b) an exchange of letters, telex, telegrams or other means of
telecommuni cation Y[ indl uding communi cation through e ectronic meang|
which provide arecord of the agreement; or

() anexchangeof statementsof claim and defenceinwhich theexistence
of the agreement isalleged by one party and not denied by the other.

(5) Thereferenceinacontract to adocument containing an arbitration
clause constitutes an arbitration agreement if the contract isin writing
and thereferenceissuch asto makethat arbitration clause part of the
contract.

Anarbitration agreement isthefoundation onwhichthejurisdiction of
anarbitrator rests. The conception of Arbitration Agreementisspelled out in
Section 2 (1) (b) of theArbitration and Conciliation Act 1996 and Section 7
of theArbitration and ConciliationAct 1996. These provisonsareana ogous
to Section 2(a) of theold Act 1940 and Article 7 of UNCITRAL Model

! Section 2in TheArhitrationAct, 1940 Definitions: InthisAct, unlessthereis
anything repugnant in the subject or context,- (a) “ arbitration agreement”
meansawritten agreement to submit present or future differencesto arbitration,
whether an arbitrator isnamed therein or not;
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lan?.

To constitute an arbitration agreement, first of al there should bean
agreement, that is, adidem. An arbitration agreement likeal other contracts
must satisfy al theessentia requirementsof section 10 of thelndian Contract
Act, 1872i.e., the partiesto the arbitration agreement must be competent to
enter into acontract and the agreement should be made by the free consent
of theparties.

Furthermore, the parties should have theintention of enteringinto a
legally binding obligation. The Supreme Court in the case of Visa
International Ltd. vs. Continental Resources (USA) Ltd. (2009) observed
that In circumstances where the parties mutually consent to resolve the
disputesthroughArhbitration and Conciliation, what isrequired to be gathered
istheintention of the partiesfrom the surrounding circumstancesincluding
the conduct of the parties and the evidence such as exchange of
correspondence between the parties. Inthe caseof Enercon (India) Ltd.
vs. Enercon Gmbh & Anr. (2014) held that TheArbitration clauseforming
part of acontract shall be treated as an agreement independent of such a
contract. The concept of separability of thearbitration clause/agreement from
theunderlying contract isanecessity to ensurethat theintention of theparties
to resolvethe disputes by arbitration does not evaporateinto thin air with
every challengetothelegdlity, vaidity, finality or breach of theunderlying
contract.

2Article 7 —Definition and form of arbitration Agreement (1) “ Arbitration Agreement”
is an agreement by the parties to submit to arbitration all or certain disputes which
have arisen or which may arise between them in respect of defined legal relationship,
whether contractual or not. An arbitration agreement may beintheformof an arbitration
clauseinacontract or intheform of aseparate agreement. (2) Thearbitration agreement
shall beinwriting. Anagreement isinwriting if it iscontained in adocument signed by
the parties or in an exchange of letters, telex, telegrams or other means of
telecommunication which provide a record of the agreement, or in an exchange of
statements of claim and defencein which the existence of an agreement isalleged by
one party and not defied by another. The reference in a contract to a document
containing an arbitration clause constitutes an arbitration agreement provided that
the contract isin writing and the reference is such as to make that clause part of the
contract.
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Agreement tobeinwriting:

AnArbitration Agreement shall beinwriting. An oral agreement to
submiSt adisputetoArbitrationisnot binding .If theAgreement isinwriting
itwill bind, evenif someof itsdetallsarefiledin by ora understanding®. Prior
totheAct of 1996, thoughjudicia opinionastowhat is*writing’ wasamost
unanimous, there was some divergence on the questions whether the
arbitration agreement wasrequired to be‘ signed by theparties . Thissection
7 (3) and (4) now statesthelaw with clarity leaving no roomfor speculation.
Thissection explainshow the agreement could be consdered to beinwriting.
Inthe case of Gangapollution control unit, U.P. Jal Nigamv Civil Judge?,
aletter was sent by one party to the other suggesting settlement of disputes,
if any, through arbitration. The other party accepted the same. Thisexchange
of letterswas hel d to have congtituted anArbitration agreement under section
[7 (4) (c)] of theAct. Theobject of Section 7 (4) (c) of theArbitration and
ConciliationAct 1996 isonly to cover such circumstanceswheretheinference
can be made from the subsequent correspondence or even by conduct of
theparties Theorigind agreement may not containthestipulation of arbitration
but still it could beinferred that in given set of circumstancestheclauseisin
writing. Thetermsof an arbitration agreement may becollected fromaseries
of documents. It isnot necessary to constitute an arbitration agreement that
itsterms should be contained in one document. This section doesnot enjoin
that the arbitration agreement should be signed by both the parties. If from
the correspondence exchanged and the conduct of the parties, it isclear that
the petitioner accepted the contract, he cannot deny the existence of the
arbitration clause U.P. Rajkiya Nirman NigamLtd., V. Indure Pwt., Ltc®.
For instance, wherethe tender of petitioner was accepted and aletter of
intent was posted to him, aconcluded contract cameinto existence. The
merefact that theformal contract wasnot signed would not relievethe parties
of their obligations under the contract - Progressive Construction Ltd., V.
Bharat Hydro Power Contraction Ltd.®

3 Banarasi Dasv Cane Commr AIR 963 SC 1417
42000 (3) AWC 2515

SAIR 1994 NOC60

SAIR 1996 Del 92



38 | Law of Arbitration & Conciliation
No prescribed form of agreement :

In Rukminibai v Collector, Jabalpur’, the Supreme Court laid down
that an arbitration clauseisnot required to bestated in any particular form .If
theintention of the partiesto refer the dispute to arbitration can be clearly
ascertained fromthetermsof theagreement, itisimmateria whether or notthe
expression arbitration or arbitrator hasbeen used. Nor isit necessary that it
should be contai ned inthe same contract document. An arbitration clause may
beincorporatedinto an existing contract by specificreferencetoit.

Referenceto another document :

An arbitration agreement shall be deemed to beinwritingif, “The
reference in a contract to a document containing an arbitration clause
constitutes an arbitration agreement if the contract isin writing and the
referenceissuch asto makethat arbitration clause part of the contract” .2
The principle of an arbitration clausein contract by referenceto another
document contai ning an arbitration clause hasbeen followed by thecourtsin
India. The Landmark casein thisconnection isMarketing Federation of
India Ltd®., wherethe Supreme Court said, “ It isnow well established that
thearbitration clause of an earlier contract can, by reference, beincorporated
into alater contract provided, however, itisnot repugnant to or incons stent
withthetermsof thecontract inwhichitisincorporated”. Thiswell established
principle has now been given statutory recognitionin Section 7 (5) of the
Arbitration and Conciliation Act 1996 which mandates the following
requirementsto befulfilled.

a. Thereisan expressor implied referenceinthe main contract under
which the dispute has arisen to the other document containing the
arbitration clause.

b. Any words of incorporation are appropriate to encompass the
arbitration clause.

c. Thetermsof thearbitration clause are appropriateto disputesarising
under the contract into whichit hasbeen incorporated.
"AIR1981SC479

8 Section 7 (5) of TheArbitration and Conciliation Act 1996
9(1987) 1SCC615
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AnArbitration agreement may beintheform of aseparate contract or inthe
formof aclauseinanormal contract. Section 16 (1) of theArbitrationand
ConciliationAct, 1996 providesthat an arbitration clausewhich formspart
of acontract shall betreated asan agreement independent of the other terms
of thecontract and that adecision by thearbitral tribunal that thecontractin
null and void shdl not ipsofacto entail theinvaidity of thearbitration clause,
Nevertheless, if acontract isillegal and void, an arbitration clausewhichis
oneof thetermsthereof isalsoillegd.

Disputes:

If one party assertsaright and the other repudiatesthe samethat isa
dispute. The meaning of theword ‘ dispute’ is*acontroversy having both
positive and negative aspects. It postul atesthe assertion of aclaim by one
party and itsdenial by the other” - Canara Bank and othersV. National
Thermal Power Corporation and another'®. Theword ‘dispute’ hasbeen
used in this Sectionin contradistinction to theword * differences usedin
Section 2 (a) of theArbitration Act, 1940. Theword ‘ difference’ iswider
than theword * disputes . M ere differences between the partieswoul d not
betermed asadisputefor the purposesof thisSection. Theword ' difference
or theword‘ dispute’ hasaparticular meaning inthelaw of arbitration. A
differencemay be, for ingtance, regarding themeaning of aparticular termin
the contract. It may bethat one party fee sthat he has performed the contract
but the other party saysthat thereal meaning of the contract is something
€lse and what has been doneis not the true performance of the contract.
Thisthen would be adifference. Under the law of arbitration, adispute
meansthat one party hasaclaim and the other party says, for some specific
reasonsthat thisisnot acorrect claim. Thisisadispute. Differenceindicates
theworking of themind of aparticular party with respect to certain matter.
Disputeismore positiveterm; when such differencesassumeadefiniteand
concreteform, they becomedispute™ . Reference can be madeif thereisa
dispute, i.e. aassertion made by one party and rejected or denied by the
other party and thereference hasto be madein accordance with the provisions

10(2001) 1 SCC43
uGhulam Qadir V. StateAIR 1972 J&K . 44
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of the agreement - Continental Construction Ltd., V. National Hydro
electric Power Corp. Ltd®. The repudiation by the other party may be
either expressor implied and may be by wordsor by conduct. Meresilence
may amount to repudiation in an appropriate case. Whether inaparticular
cases adispute has arisen or not has to be found out from the facts and
circumstances of the case - Inder Sngh Rekhi V. DDA®,

Natur e of Disputes:
Disputeswhich can bereferred toArbitration are:

a Presentor futuredisputeswhichare,

b) Inrespect of adefinedlegal relationship whether contractual or not.
Present or futuredisputes:

All mattersof acivil naturewith afew exceptions, whether they relate
to present or future disputes, may form the subject of reference but not a
dispute arising from and founded on anillegal transaction®. Though the
existence of adisputeisessentia tothevalidity of areferenceto arbitration,
an arbitration agreement may providefor apresent or afuturedispute. If the
agreement relatesto apresent disputeit will generally amount to areference
but if it hasbeen entered into merely to providefor any futuredisputeitisan
arbitration clause.

Thedigtinction betweenthe‘exiging' and‘future’ disputesisof revant
significance. By agreeing to submit the disputesto arbitration, the parties
agreeto compromisetheir full claimsto whichthey will beentitledin civil
litigation. Thereforethe‘ submission agreement’ isreferredto ascompromise
an ' arbitration clause’ asclausecompromissoire. However, onethingiscertain
—that, if thereis no dispute in existence, there can be no submission to
arbitration. Though an agreement with respect to submission of disputes,
‘which may arise’ between the parties, may be the subject matter of an
arbitration clause, it cannot be submitted to arbitration till it comesinto
existence. Thus, an existing or future dispute can be submitted to arbitration
only after it hascomeinto existence.

121998 (1) Arb LR 534 (Del)

13(1988) 2 SCC 338
4Hgji Habib v Bhikhamchand AIR 1954
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Defined legal relationship :

S. 7 (1) of thearbitration and conciliation act, 1996 requiresthat the
disputesmust bein respect of adefined legd relationship whether contractua
or not. It followsthat the dispute must be of alegal nature. Mattersof moral
or spiritual relations are not fit subjects for arbitration. The expression
“Defined Legal Relationship” has been borrowed from the Model Law.
Contractual relationshipsare thosewhich arise out of contracts. Apart from
acontractual legal relationship, an arbitration agreement may aswell bein
respect of disputesarising out of non contractual relationship. Thereare
number of relationshipswhich arelegd suchasalandlord and tenant, employer
and employee, businessman and customer, empl oyer/owner and contractor,
partner and partner. These relationshipsare a so contractua irrespective of
thefact whether there existsaformal contract or not. The phrase“ whether
contractual or not” also coversdisputes arising out of quasi contractual
relationships, of thetype contemplated by Section 70 of the Indian Contract
Act. There are alarge number of disputes which arises out of statutory
relationshipsand thestatutes providefor settlement of disputesby arbitration
of thedisputesarising under them. Non contractud legal relationship would
generally arisefrom breach of statutory obligations. Apart from statutory
relationships, there aretortuous rel ationships. Claims based ontort can be
subject matter of arbitration, if arising out of, or inrelation to, or in connection
with, the contract - BHEL V. Assam S E. Bd.* referredto U.O.1. V. Sahreen
Timber Construction®. Cause of action arsing out of tort or under law of
tort cannot be made the subject matter of an arbitration reference. A tort
doesnot createalegd relationship, thoughit givesrisetoalega claim. Atort
between personsaready related may becomereferableif therelaionshipis
of legal nature.

Arbitration Agreement and Reference:

Theexpressions* arbitration agreement” and “reference” have been
separately defined. Explaining the purpose and effect of thisscheme, the

15(1990) 1Arb. LR 335 Gau.
16AIR 1969 SC 488
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Supreme Court observed:!’ (Theterm “reference’ hasnot been definedin

the new 1996 Act, but the statement continuesto bevalid asemphasising

thedistinction between an agreement for arbitration and areference under

it):
“Theexpression (reference) obvioudy refersto an actua referencemade
jointly by the parties after disputes have arisen between them for
adjudication to named arbitrator or arbitrators, while the expression
‘arbitration agreement’ iswider asit combinestwo concepts, (a) abare
agreement between the partiesthat disputes arising between them should
be decided or resolved through arbitration and (b) an actual reference of
aparticular dispute for adjudication to named arbitrator, In RUSSEL
ON ARBITRATION® it has been stated that this term (arbitration
agreement) coversboth the concepts (a) and (b). If that besoit stands
to reason that only when the arbitration agreement isof theformer type,
namely, abare agreement, aseparate referenceto arbitration with fresh
assent of both the partieswill be necessary and in the absence of such
consensual referenceresort to Section 20 (dropped by the 1996 Act)
will be essential™® but wherethe arbitration agreement conformsto the
definition givenin Section 2(a) of 1940 Act [now S. 2(1Xb) of 1996
Act] theparty desiring arbitration can straightaway gpproach thearbitrator
and resort to Section 20 of 1940 Act (now S. 8 of 1996 Act) is
unnecessary because consent to such actud referenceto arbitration shall
be deemed to be there asthe second concept isincluded in the agreement
signed by the parties. Thefact that differencesor disputesactually arose
subsequently woul d beinconsequentiad becausethearbitration agreement
asdefined in Section 2(a) of 1940Act (now S. 7 of 1996 Act) covers
not merely present but futuredifferencesalso.”

Thisresultisin conformity with thejudgment of the Supreme Courtin

Seth ThawardasPherumal v. Union of India:®

BanwariLaKotiyav. PC. Aggarwal, (1985) 3 SCC 255, 260.

18 20" Edn., p. 44.

1 This section provided thejudicial machinery for bringing the arbitration agreement

into action where a party was backing out from arbitration. Such order can now be

sought under Sec. 8 of theArbitration and Conciliation Act, 1996.
2(1955) 2 SCR 48: AIR 1955 SC468.




Arbitration Agreement | 43

“A referencerequiresthe assent of both sdes. If onesideisnot prepared
tosubmit agiven matter to arbitration when thereisan agreement between
them that it should bereferred, then recourse must be had to the court
under Section 20 of 1940 Act (now under Section 8, 1996 Act, to the
judicial authority) and the recalcitrant party can then be compelled to
submit the matter. In the absence of an agreement by both sides about
thetermsof reference, or an order of the court under Section 20(4) of
1940 Act (now Section 8 of 1996 Act) compelling areference, the
arbitrator isnot vested with the necessary exclusivejurisdiction.”

The facts of BanwariLal case?* were that there was dealing about
shares between a Stock Exchange member and an outsider under which a
sum of money had become due to the member. The parties signed the
contract- notes on aprescribed form. The transaction was subject to the
rules, regulationsand bye-lawsof the Stock Exchange, oneof which provided
for arbitration in such matters. The member appointed hisarbitrator. The
other refused to reci procate. I n such casesthe rulesprovided for gppointment
by the Exchange. Thelatter accordingly appointed one. The other party
participated in the proceedingsunder protest that he had not given hisconsent
and, therefore, the award woul d not be binding on him. The Supreme Court
cameto the conclusion that no fresh consent was necessary on hispart. He
had consented to the rules and regul ations which contained an elaborate
machinery for submission. No fresh consent was necessary.
Clauseshaving effect of “ Arbitration Agreement”

Whether aclauseinacontract amountsto an agreement of arbitration
dependsupon itsscope. In acase before the Supreme Court? aclauseina
Government contract provided thet the decision of the superintending engineer
upon al questionsrelating to the contract shall befinal and binding. An
application wasmade under Section 20 of 1940Act (now Sec. 8) torefer a
dispute to arbitration on the basis that the above clause amounted to an
agreement of arbitration. The Supreme Court rej ected the contention.

Faza Ali, J., observed:?

21(1985) 3 SCC 255.

ZZateof U.P. v. Tipper Chand, (1980) 2 SCC 341: AIR 1980 SC 1522 : 1980AIl LJ749.
Z|d. at 342
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“Admittedly the clause does not contain any express arbitration
agreement. Nor can such an agreement be spelled out from itstermsby
implication, therebeing no mentioninit of any dispute, much lessof a
reference thereof. The purpose of the clause clearly appearsto beto
vest the superintending engineer with supervision of theexecution of the
work and administrative control over it fromtimetotime.”

The court distinguished the casefrom someearlier rulingsinwhichthe
clausein question provided that *“in any dispute between the contractor and
the department the decision of the chief engineer shall befina’” . The court
said that thisclausewas correctly interpreted asamounting to an arbitration
agreement.®

In another case,® amining lease granted by the State carried aclause
that disputes, if any, shall bedecided by thelessor (inthis casethe Governor
inwhose namethe lease was executed) and hisdecision shal befind. The
Supreme Court held that thisamounted to an arbitration agreement. Desai,
J,said:

“Arbitration agreement isnot required to bein any particular form. What
isrequired to be ascertained iswhether the parties have agreed that if
disputes arise they would be referred to arbitration, then such an
arrangement would spell out an arbitration agreement.”

Thecourt cited thefollowing passagefrom RUSSEL ON ARBITRATION:#

“If it appears from the terms of the agreement by which amatter is
submitted to aperson’sdecision that theintention of the partieswasthat
he should hold aninquiry inthe nature of ajudicia inquiry and hear the
respective cases of the parties and decide upon evidencelaid before
him, thenthe caseisoneof an arbitration.”

% To the same effect is Governor-General v. Smla Banking and Industrial Co. Ltd.,
AIR 1947 Lah 215: 226 1C 444 where the clause was exactly the same.

ZDewan Chand v. Sate of J& K, AIR 1961 J& K 58 and RamLal v. Punjab Sate, AIR
1966 Punj 436.

ZRukmani Guptav. Collector, Jabalpur, (1980) 4 SCC 556. Thiswasfollowed by the
OrissaHigh Court in Managing Director, Orissa Sate Cashewnut Development Corpn
Ltd. v. Ramesh Chandra Swain, AIR 1992 Ori 35 at 36-37.

2719 Edn. at p. 59.

% Another caseto the same effect, Chief Conservator of Forestsv. Rattan Sngh, 1966
Supp SCR 158: AIR 1967 SC 166.



Arbitration Agreement | 45

A clauseinaGovernment contract empowered the chief engineer to
decide, among other things, claimsarising out of or relating to the contract,
the clauseimparted finality to the chief engineer’sdecision. The Supreme
Court said that although the clause did not postul ate the chief engineer to
decidethe mattersraised asan arbitrator, it neverthel essrendered the chief
engineer asduty-bound to decide the claim raised by the contractor after
hearing.?

A clausein an agreement between the partieswas supposed to vest the
Chief Engineer with supervision of execution of thework and administrative
control over it. Therewasno mention of any disputeintheclauseor of its
reference. The court said that the clause was not capabl e of constituting an
agreement between the parties asto justify referenceto arbitration.®

Vagueand Uncertain Clause:

A clauseisan agreement for supply of goods provided that ** any dispute
arisnginrelation to thisagreement will be settled by arbitration of aneutral
person agreed to by both”. The court said that the clause wasvague and
uncertaininrespect of itsLanguage. Theexpression “neutral person agreed
to by both” wasnot very clear becauseidentification of aneutra personand
how the partieswereto devel op aconsensusasto himwas not made clear.
It might not have been the intention of the partiesthat resort to arbitration
wasthe soleremedy. It only suggested that they could soresort to arbitration
if they sowished. A general statement that all disputeswould bereferred to
arbitration could not be regarded as an arbitration agreement within the
meaning of theAct.*

Adoption of Arbitration Clausefrom Main Contract into Subcontract:

Wherean arhitration clause contained inthe main contract isadoptedina
subcontract al so by aclause declaring that this subcontract isbeing granted
on the terms and conditions applicable to the main contract, it will not
necessarily follow that the partiesto the subcontract would a so be bound

®Nav Bharat Construction Co. v. Sate of Rajasthan, (1996) 7 SCC 89.

®Fate of Karnataka v. Prabhakar Reddy, AIR 2004 NOC 71 (Kant).

%Sankar Sealing Systems (P) Ltd. v. Jain Motor Trading Co., AIR 2004 Mad 127 as
citedin Ibid.
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by the arbitration clause. For onething, the parties are different and for
another, the purpose of the contract being different, different kindsof disputes
arelikely to arisethan those contemplated by themain contract. Similarly,
whereabill of lading wasdrawn out intermsof acharter party, it washeld
that the arbitration clause contained in the charter party did not becomean
integra part of thebill of lading.* In iessel MV Baltic Confidencev. Sate
Trading Corpn of India,* the Supreme Court examined the factors for
cons dering whether aclause contained in acharter party agreement became
incorporated by referenceintoabill of lading. The court wasof theview that
if thereading of the clause into some other document would not creste an
absurdity, inconsistency or insensibility, the clausewould apply tothebill of
lading and theintention of the partieswould be given effect to.

Attributesin Arbitration Agreement :

attributeswhich must be present for an agreement to be considered as
an arbitration agreement are®:

1 Thearbitration agreement must contempl ate that the decision of the
tribunal will be binding onthe partiesto the agreement.

2. That thejurisdiction of thetribunalsto decidetherights must derive
either from the consent of the parties or from an order of the Court or
from agtatute, thetermsof which makeit clear that the processisto be
anarbitration.

3. Theagreement must contemplate that substantiverightsof partieswill
be determined by the agreed tribunal.

4. That thetribunal will determinetherightsof the partiesinanimpartia
andjudicia manner withthetribuna owing anequa obligation of fairess
towards both sides.

5. Thattheagreement of thepartiestorefer their disputestothedecision
of thetribunal must beintended to beenforceablein law.

$Haskinsv. D.&J. Ogilive (Builders), 1978 SLT (Sh. Ct.) 64 ascited in Avtar Singh,

Law of Arbitration and Conciliation, Eighth edn., Eastern Book Company, L ucknow,

2007, at p. 45.

#TheRenakK, [[1978] 1 LIoyd'sRep 545 ascitedin I bid.

%(2001) 7 SCC473.
3K.K.Modi v. K.N. Modi, AIR 1998 SC 1291
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The agreement must contempl atethat thetribunal will makeadecision
upon adisputewhichisaready formulated at thetimewhen areference
ismadetothetribunal.

Power ToRefer PartiesToArbitration WhereTherel sAnArbitration
Agreement [Section 8]

(1)

@

3)

Ajudicia authority, beforewhich an actionisbrought inamatter which
Isthesubject of anarbitration agreement shdl, if aparty tothearbitration
agreement or any person claiming through or under him, so gppliesnot
later than the date of submitting hisfirst statement on the substance of
thedispute, then, notwithstanding any judgment, decreeor order of the
Supreme Court or any Court, refer the partiesto arbitration unlessit
findsthat primafacieno valid arbitration agreement exists.

Theapplication referred to in sub-section (1) shall not be entertained
unlessitisaccompanied by theoriginal arbitration agreement or aduly
certified copy thereof :

Provided that wherethe origina arbitration agreement or acertified
copy thereof isnot availablewith the party applying for referenceto
arbitration under sub-section (1), and the said agreement or certified
copy isretained by the other party to that agreement, then, the party so
applying shall file such application dong with acopy of thearbitration
agreement and apetition praying the Court to call uponthe other party
to producethe original arbitration agreement or itsduly certified copy
beforethat Court.

Notwithstanding that an application hasbeen made under sub-section
(1) andthat theissueispending beforethejudicia authority, anarbitration
may be commenced or continued and an arbitral award made.

Essentials:

Section 8 of theArbitration and Conciliation Act, 1996 providesthat a

judicia authority shdl, onthebasisof thearbitration agreement between the
parties, direct the partiesto go for arbitration. It also enlists conditions
precedent, which need fulfillment before areference can be made as per the
terms of the 1996 Act.! In P. Anand Gajapathi Raju & Ors. v. PV.G
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Raju & Ors®., whileiterating the periphery of Section 8 of the 1996 Act,
the Supreme Court said that “ The conditions which are required to be
satisfied under Sub-sections (1) and (2) of Section 8 before the Court
can exercise its powers are (1) thereis an arbitration agreement; (2) a
party to the agreement brings an action in the Court against the other
party; (3) subject matter of the action isthe same as the subject matter
of the arbitration agreement; (4) the other party moves the Court for
referring the partiesto arbitration before it submits hisfirst statement
on the substance of the dispute. Section 8 usesthe expression - one of the
partiesor any parties claiming through or under him and - refer partiesto
arbitration. Theexpresson- any personsclearly referstothelegidativeintent
of enlarging the scope of thewordsbeyond - the partieswho aresignatories
tothearbitration agreement.

Section 8 clearly stipulatesthat whenever asuitisfiledinacivil court
and the cause of action of said suit emanatesfrom acontract inwhichthe
partieshad voluntarily and willingly agreed to settlethedisputeviaarbitration,
then, if the essential sof section 8 aremet, it isthe bounden duty of court to
refer the partiesto thearbitration.

The position of Section 8 of the act becomesfurther clear whenitis
compared with the Uncitral Modd Law assection 8 of the act differsfrom
Article8 of modd law. Article 8% enabled acourt to declineto refer parties
toarbitrationif it isfound that the arbitration agreement isnull and void,
inoperative or incapable of being performed. Section 8 hasmadeadeparture
whichisindicative of thewidereach and ambit of the statutory mandate.

% (2000) 4SCC539.

S’Article 8. Arbitration agreement and substantive claim before court (1) A court before
which an actionisbrought in amatter which isthe subject of an arbitration agreement
shall, if aparty so requests not later than when submitting hisfi rst statement on the
substance of the dispute, refer the parties to arbitration unless it fi nds that the
agreement isnull and void, inoperative or incapabl e of being performed. (2) Wherean
actionreferred to in paragraph (1) of thisarticle has been brought, arbitral proceedings
may nevertheless be commenced or continued, and an award may be made, whilethe
issue is pending before the court.
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Scopeof Enquiry :

Section 8 usestheexpansiveexpression“judicia authority” rather than
“court” and thewords* unlessit findsthat the agreement isnull and void,
inoperativeand incapable of being performed” do not find aplacein section
8. Thisdistinction dictatesthat thelegidature hasintentiona ly endowed less
power onjudicia courtswith respect to section 8 gpplicationsto make sure
thearbitration processisfacilitated and unnecessary intervention by courts
beavoided. In N. Radhakrishnan V. Maestro Engineers* case, even after
finding that the subject matter of the suit waswithin theambit of arbitration,
the court refused to refer the disputeto arbitration by holding that oncethe
contractisheldto bevoid abinitio, thearbitration clausediesthen and there.
In Swiss Timing Ltd v. Commonwealth Games 2010 Organising
Committee®, the held that evenif acrimina caseispending against aparty,
that initsalf doesnot disentitle said party from taking recourse under section
8 and referred the disputeto arbitration. Relying on Hindustan Petroleum
Corpn Ltd v. Pinkcity Midway Petroleums®, where the court in para 14
observed that if in an agreement the partiesbeforethecivil court, thereisa
clausefor arbitration, itismandatory for thecivil court torefer thedisputeto
arbitrator. Inthe said case, the existence of arbitral clausewasnot denied by
either of the partiesand hencein accordance with the mandatory nature of
section 8, the court referred the disputeto arbitration. The court in held that,
thelaw laid down in Hindustan Petroleumis correct law on the point and
not theratio of Radhakrishnan’s judgment. Finally, In A. Ayyasamy V. A,
Paramag vant, the court though accepting thefact that provisionin section
8ispre-emptiveand mandatory in nature and hencethe court should refer
the disputeto arbitration when existence of arbitration clauseisnot disputed,
went astep ahead and laid down certain exceptionsto thisrule. The court
carved out exceptions on the basis of which acourt can refuseto refer the
disputeto arbitration evenwhen essential s of section 8 arefulfilled.

%(2010)1SCC72
%(2014) 6 SCC 677
%(2003) 6 SCC 503.
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Exceptions:

1. Wherecourt findsvery seriousdlegation of fraud that makesavirtual
caseof criminal offence, or

2. Whereallegationsof fraud are so complicated that it becomes essential
that such complex issues can be decided only by civil court on
appreciation of voluminousevidence, or

3. Whereseriousalegationsof forgery/fabrication of documentsin support
of thepleaof fraud, or

4. Wherefraudisdleged against arbitration provisonitsalf, or

5. Wherefraud dleged permeatestheentire contract, including agreement
toarbitratewherefraud goesto thevalidity of contract itself or contract
that containsarbitration clauseor validity of arbitration clauseitself.

Factor saretobeconsider ed befor eenter taining an application under
Section 8 of the 1996 Act :

»  whether it can be made applicableto acivil dispute.

The Supreme Court whileanswering theaforesaid questionin H. Sinivas
Pai and Anr. v. H.V. Pai (D) thr. L.Rs. and Ors*,, said that “ The Act
applies to domestic arbitrations, international commercial
arbitrationsand conciliations. The applicability of the Act does not
depend upon the dispute being a commercial dispute. Reference to
arbitration and arbitability depends upon the existence of an
arbitration agreement, and not upon the question whether it is a
civil dispute or commercial dispute. There can be arbitration
agreementsin non-commercial civil disputesal so.”

»  Thepresenceof arbitration agreement

Thepresenceof arbitration agreement isanother pre-requisitefor seeking
areference under Section 8. Section 7 of the 1996 Act providesthe
diameter of theterm“ arbitration agreement”. Theimportanceof arbitration

4(2016) 10SCC38.
42(2010) 12 SCC521.
“Atul Snghand Ors. v. Sunil Kumar Singh and Ors., (2008)2SCC602.
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agreement, for seeking areference under Section 8, wasemphasized by
the Supreme Court in Smt. Kalpana Kothari v. Smt. Sudha Yadav
and ors.* wherein the Court said that “ As long as the Arbitration
clause exists, having recourse to Civil Court for adjudication of
disputes envisaged to be resolved through arbitral processor getting
any ordersof the naturefrom Civil Court for appointment of Receiver
or prohibitory orderswithout evincing any intention to haverecourse
to arbitration in terms of the agreement may not arise.”

> vadlidity of thearbitration clause

whether thevalidity of the arbitration clause can be disputed before the
Court, infront of which an applicationfor referenceismade. Theanswer
to the question was laid in the negative by the Supreme Court
in Hindustan Petroleum Corpn. Ltd. v. Pinkcity
Midway Petroleums®™. The Court inthiscase held that if the existence
of thearbitration clauseisadmitted, in view of the mandatory language
of Section 8 of theAct, the courtsought to refer thedisputeto arbitration.
The Supreme Court, whileraising apresumption for thevalidity of an
arbitration clausein an agreement, in India Household and Healthcare
Ltd. v. LG Household and Healthcare Ltd.*, said that the Courts
would construe the agreement in such amanner so as to uphold the
arbitration agreement.

»  Samesubject matter

Section 8 further mandatesthat the subject matter of the disputeisthe
sameasthesubject matter of thearbitration agreement. Whilearticulating
onthispre-requisite, the Supreme Court in Sukanya Holdings Pwvt. Ltd.
v. Jayesh H. Pandya and Anr.*, said that “The relevant language
used in Section 8 is-” in a matter which is the subject matter of an
arbitration agreement” . Court is required to refer the parties to
arbitration. Therefore, the suit should be in respect of ‘a matter’

#(2002)1SCC203.
% (2003)6SCCH03.
%(2007)5SCC510.
41(2008)5SCC53L.
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which the parties have agreed to refer and which comes within the
ambit of arbitration agreement.”

I nterim measures, etc., By Court [Section 9]

1)

A party may, before or during arbitral proceedingsor at any time after
themaking of thearbitral award but beforeit isenforced in accordance
with section 36, apply to acourt—

(i) fortheappointment of aguardian for aminor or person of unsound

mind for the purposesof arbitral proceedings; or

(i) for aninterim measure of protectionin respect of any of thefollowing

matters, namely :-

(a) the preservation, interim custody or sale of any goodswhich arethe

subject-matter of the arbitration agreement;

(b) securingtheamount indisputeinthearbitration;
(c) thedetention, preservation or ingpection of any property or thingwhich

isthe subject-matter of the disputein arbitration, or asto which any
question may arise therein and authorising for any of the aforesaid
purposesany personto enter upon any land or buildinginthepossession
of any party, or authorising any samplesto betaken or any observation
to be made, or experiment to be tried, which may be necessary or
expedient for the purpose of obtaining full information or evidence;

(d) interiminjunction or the appointment of areceiver;
(€) such other interim measure of protection asmay appear tothe Court to

@)

bejust and convenient, and the Court shall have the same power for
making orders as it has for the purpose of, and in relation to, any
proceedingsbeforeit.

Where, beforethe commencement of thearbitral proceedings, aCourt
passesan order for any interim measure of protection under sub-section
(1), thearbitral proceedings shall be commenced within aperiod of
ninety daysfrom thedate of such order or within such further timeas
the Court may determine.
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(3) Oncethearbitral tribunal has been constituted, the Court shall not

entertain an application under sub-section (1), unlessthe Court finds

that circumstances exist which may not render the remedy provided
under section 17 efficacious.

Section 9 of theAct isbroadly based onArticle 9 of Model Law and
providesfor the grant of interim measures by acourt. UnlikeModel Law,
Section 9 providesfor interim measures of protection not just beforethe
commencement of arbitral proceedingsand during thearbitral proceedings
but aso post thearbitral award hasbeen rendered but prior toitsenforcement.
Where an order of interim relief has been granted by acourt prior to the
constitution of thearbitral tribunal, partiesarerequired toinitiate arbitral
proceedingswithin aperiod of ninety days. Oncearbitral proceedingshave
commenced, the partieswould haveto seek interimredliefsbeforethearbitral
tribunal. A court would ordinarily not entertainapetitionfor interimreliefsin
suchastuation unlessthe party isableto provetheexistenceof circumstances
that makeardief granted by an arbitrd tribuna inefficacious. After an award
has been rendered by the arbitral tribunal, the successful party may also
chooseto approach courtsfor interim reliefsto secure and safeguard the
effectivenessof thearbitral award prior to itsenforcement.

BB



CHAPTER 3 COMPOSITION OF
ARBITRATIONAL TRIBUNAL

Number of Arbitrator s[section 10]

(1) Thepartiesarefreeto determinethe number of arbitrators, provided
that such number shall not bean even number.

(2) Failing the determination referred to in sub-section (1), thearbitral
tribuna shall consist of asolearbitrator.

Prior to theArbitration and Conciliation Act 1996, the Arbitration Act,
1940 by virtue of itsFirst Schedule provided :-

1. Unlessotherwiseexpressly provided, thereference shall beto asole
arbitrator.

2. If thereferenceisto an even number of arbitrators, thearbitratorsshall
appoint an umpire.

Thereafter, the UNCITRAL Model on International Commercial
Arbitration cameinto beingin 1985, Art. 10 of which saysregarding the
compostionof anarbitra tribuna :-

1. Thepartiesarefreeto determinethe number of arbitrators.
2. Failing such determination, thenumber of arbitratorsshall bethree.
S.10 of theAct 1996 which isbased on the spirit of theArticle 10 of

UNCITRAL Mode provided thefollowing with regard to composition of
anarbitra tribuna :-

(1) Thepartiesarefreeto determinethe number of arbitrators, provided
that such number shal not bean even number.

(2) Failingthedetermination referredtoin Sub-section (1), thearbitral
tribunal shall consist of asolearbitrator.

S.10 of theAct departsM oddl law in the sensethat the default number
of arbitrators (in casethe arbitration agreement does' t providefor the number
of arbitrators) isoneinour law whileit isthreeaccording to the l atter.

While sub-section (1) of section 10 providesthat the partiesarefreeto
determinethe number of arbitrators, provided that such number shall not be
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an even number, theaim behind thisprovisionisthat arbitration proceedings
may not betime consuming and costly.

The provisionsof sub-section (2) of section 10, lay down that failing
the determination referred toin sub-section (1), thearbitral Tribunal shall
consist of asolearbitrator. Inthisway sub-section (2) of section 10 ensures
that failureto agreeonthe number of arbitratorsdoesnot vitiatethearbitration
agreement. In M.M.T.C. Limited n. Serlite Industries (India) Limited!
the Supreme Court hasheld that an arbitration agreement specifying aneven
number of arbitrators cannot also be a ground to render the arbitration
agreement invalid. The Supreme Court has further held that where the
arbitration clause providesthat each party shall nominate onearbitrator and
thetwo arbitrators shall then appoint an umpire before proceeding with the
reference, the requirement of sub-section (1) of section 10issatisfied and
sub-section (2) thereof hasno application. In Jagmesh Castor Industries
v. Devi Leasing Ca?. both the parties had appointed one each arbitrator
for themselves, and the third arbitrator was to be appointed. The third
arbitrator, would perform asthe presiding arbitrator. But thethird arbitrator
could not be appointed withinthirty days. In this case, the Supreme Court
held that dueto non-appointment of third arbitrator, thearbitral proceeding
andtheaward delivered by tribunal would not beineffectiveandinvalid.

Even number of ar bitrator :

Thewordsintheprovison “the partiesarefreeto determinethe number
of arbitrators’ indicatethat if they desireto exercisether optionin favour of
even number of arbitrators and agree to not to challenge the consequent
award, the award rendered would be avalid and binding. The provision
only givesagroundto either of the party intheevent of appointment of even
number of partiesto object to such composition of thearbitral tribunal. A
party hasaright to object to the composition of thearbitral tribund, if such
compositionisnot inaccordancewiththeAct. Thereis, however, noprovison
for theeventuality in casewherethe parties agreeto even number. If neither
of the partieschallengethe compaosition then any chalengeto thecomposition

1AIR 1997 SC605
2AIR1998 MP42
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must beraised by aparty before thetime period prescribed under the Act?,
faillingwhichitwill not be open to that party to challengethe award after it
hasbeen passed by thearbitra tribuna. TheAct enablesthearbitral tribunal
toruleonitsownjurisdiction’. A chalengeto thejurisdiction of thearbitral
tribunal must beraised, not later than the submission of the statement of
defence even though the party may have participated in the appoi ntment of
the arbitrator and/or may have himself appointed the arbitrator. The Act
recognisestheright of both partiesto choosethe number of arbitrators. If
the party wishing to exercisetheright failsto exercise such right withinthe
timeframe provided then hewill be deemed to havewaived hisright to so
object.

In N.P. Lohiav. N.K. Lohia®>, TheAppellant and the Respondents
werefamily memberswho had disputes and differencesin respect of the
family businesses and properties. Thereafter, each party appointed one
arbitrator and thentook part in the arbitration process consisting of these
two arbitrators (thus containing an even number of arbitrators). Later, an
award was passed by thistribuna which was challenged by the Respondent
beforethe single Judge of Cal cuttaHigh Court by way of an applicationto
set asidethisaward.

One of the groundsin the af ore-mentioned application wasthat the
Arbitration was by two Arbitrators whereas under S.10 of the Act there
cannot be an even number of arbitrators. It was contended that an arbitration
by two arbitrators was against the statutory provision of thesaid Act and
thereforevoid andinvalid. It was contended that consequently theAward
was unenforceable and not binding on the parties. These contentionsfound
favour with the High Court which waspleased to set asdetheAward. L ater,
anApped against thisdecision wasa so dismissed. Hence, an Appeal was
filed with the Supreme Court. Hon' ble Court observed that It was held that
S. 10 of theAct isaderogable provision (despitetheword ‘ shall’) and that
thearbitral award can be set aside by the Court under S. 34(2)(a)(v) only
under the circumstance when the composition of thearbitral tribunal or the

3 Section 16 of 1996Act.
41bid 16(2)
5(2002) 3SCC572
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arbitral procedure was not in accordance with the agreement between the
parties. Moreover, it wasalso held that an arbitral award can bechallenged
ontheground of composition of arbitral tribunal only when anobjectionis
first taken beforethe Tribunal under S. 16(1) of theAct, andthe Tribuna has
rejected thisobjection . Thejudgeswere of the opinion that it amountsto a
waiver of right under S. 4 of theAct if such an objectionisnot raised within
thetimeperiod specifiedin S. 16(2).

Appointment Of Arbitrator s[Section 11] :

(1) Apersonof any nationdity may bean arbitrator, unlessotherwiseagreed
by the parties.

(2) Subject to sub-section (6), the partiesarefreeto agree on aprocedure
for appointing thearbitrator or arbitrators.

(3) Failing any agreement referred to in sub-section (2), inan arbitration
with three arbitrators, each party shall appoint one arbitrator, and the
two appointed arbitrators shall appoint thethird arbitrator who shall
act asthe presiding arbitrator.

(4) If theappointment procedurein sub-section (3) appliesand -

(8 aparty failsto appoint an arbitrator within thirty daysfromthereceipt
of arequest to do so from the other party; or

(b) thetwo appointed arbitratorsfail to agreeon thethird arbitrator within
thirty daysfromthedate of their gppoi ntment, the appointment shall be
made, upon request of aparty, by the Supreme Court or, asthe case
may be, the High Court or any person or institution designated by such
Court.

(5) Failing any agreement referred to in sub-section (2), inan arbitration
withasolearbitrator, if the partiesfail to agree on thearbitrator within
thirty daysfrom receipt of arequest by one party from the other party
to so agree the appointment shall be made, upon request of aparty, by
the Supreme Court or, as the case may be, the High Court or any
person or ingtitution designated by such Court.

(6) Where, under an appointment procedure agreed upon by the parties, -
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() aparty failsto act asrequired under that procedure; or

(b) theparties, or thetwo appointed arbitrators, fail to reach an agreement
expected of them under that procedure; or

(c) aperson,includinganinditution, failsto perform any function entrusted
tohimor it under that procedure,

aparty may request the Supreme Court or, as the case may be, the
High Court or any person or institution des gnated by such Court to takethe
necessary measure, unlessthe agreement on the appointment procedure
provides other meansfor securing the appointment.

(6A) The Supreme Court or, asthe case may be, the High Court, while
considering any application under sub-section (4) or sub-section (5) or
sub-section (6), shall, notwithstanding any judgment, decreeor order
of any Court, confineto theexamination of theexistenceof an arbitration
agreement.

(6B) Thedesignation of any person or ingtitution by the Supreme Court or,
asthe case may be, the High Court, for the purposes of this section
shdll not be regarded asadel egation of judicia power by the Supreme
Court or theHigh Court.

(7) A decisononamatter entrusted by sub-section (4) or sub-section (5)
or sub-section (6) to the Supreme Court or, asthe case may be, the
High Court or the person or ingtitution designated by such Court isfinal
and no appeal including L etters Patent Appeal shall lieagainst such
decision.

(8) TheSupremeCourt or, asthe casemay be, the High Court or the person
or ingtitution designated by such Court, before appointing an arbitrator,
shall seek adisclosureinwriting fromthe prospectivearbitrator interms
of sub-section (1) of section 12, and havedueregardto :-

(@ any qudificationsrequired for the arbitrator by the agreement of the
parties; and

(b) thecontentsof thedisclosureand other considerationsasarelikely to
securethe appointment of an independent and impartia arbitrator.
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(9) Inthecaseof appointment of soleor third arbitrator inaninternational
commercia arbitration, the Supreme Court or theperson or ingtitution
designated by that Court may gppoint an arbitrator of anationality other
than the nationditiesof the partieswherethe partiesbelong to different
nationdities.

(10) The Supreme Court or, asthe case may be, the High Court, may make
such schemeasthe said Court may deem appropriatefor dealingwith
mattersentrusted by sub-section (4) or sub-section (5) or sub-section
(6), toit.

(11) Where morethan one request hasbeen made under sub-section (4) or
sub-section (5) or sub-section (6) to the Chief Justices of different
High Courtsor their designates, [different High Courtsor their designates,
the High Court or its designate to whom the request has been first
made] under therel evant sub-section shal a onebecompetent to decide
ontherequest.

(12)

(@ Wherethe mattersreferredto in sub-sections(4), (5), (6), (7), (8) and
sub-section (10) arisein an international commercid arbitration, the
reference to the “ Supreme Court or, as the case may be, the High
Court” inthose sub-sections shall be construed asareferenceto the
“Supreme Court”; and

(b) Wherethe mattersreferred to in sub-sections(4), (5), (6), (7), (8) and
sub-section (10) arisein any other arbitration, thereferenceto “the
Supreme Court or, asthe case may be, the High Court” in those sub-
sections shall be construed asareferenceto the* High Court” within
whoselocal limitsthe principal Civil Court referredtoin clause(€) of
sub-section (1) of section 2 isstuate, and wherethe High Courtitself is
the Court referred tointhat clause, to that High Court.

(13) Anapplication made under thissection for gppointment of an arbitrator
or arbitratorsshall be disposed of by the Supreme Court or the High
Court or the person or institution designated by such Court, asthe case
may be, asexpeditioudy as possible and an endeavour shall bemade
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to dispose of the matter within aperiod of sixty daysfrom the date of
service of notice on the opposite party.

(14) For the purposeof determination of thefeesof thearbitral tribuna and
themanner of itspayment to the arbitral tribunal, the High Court may
frame such rulesas may be necessary, after taking into consideration
therates specified inthe Fourth Schedule.

Explanation :- For theremoval of doubts, it ishereby clarified that thissub-
sectionshdl not apply tointernational commercid arbitrationandinarbitrations
(other thaninternational commercia arbitration) in casewhere partieshave
agreed for determination of feesasper therulesof an arbitrd ingtitution.

Appointment of Arbitrator On Agreed Manner :

Sub-section (1) of section 11 ensures that there is no legislative
discrimination of foreign nationas. It providesthat aperson of any nationality
may bean arbitrator, unless otherwise agreed by the parties. However, the
parties are free to agree that the nationals of certain States may not be
appointed asarbitrators.

Sub-section (2) providesthat the partiesarefreeto agree on aprocedure
for theappointment of arbitrator or arbitrators. It may beread in conjunction
with the general provisionsof sub-sections (6) and (8) of section 2. The
freedom of the partiesislimited to the mandatory provisionsof sub-section
(6) of section 11. In M/s, Ganesh Shankar Pandey & Co. v. Union of
Indiaand others,® the Allahabad High Court hasheld that wherethereisno
concluded contract between the parties, arbitrati on-clause cannot beinvoked.
The contract in this caserelated to conversion of 35 Kms. railway track
from meter gauge to broad gange and the acceptance of bid wassubmission
of bank and performance guarantee equivalent to 5% of construction cost
by the contractor within fifteen days of issuance of | etter of acceptance.
Thus, deposit performance guarantee was acondition precedent beforethe
final letter of acceptance and award of work to the bidder. Asthe petitioner
had failed to submit performance guarantee there was no contract and so
arbitration clause could not beinvoked. TheKeralaHigh Court hasheldin
M/s. Bel House Associates Pvt. Ltd.v. General Manager Southern
S AIR 2004Allahabad 26.
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Railway, Chennai,’ that under sub-section (2) of section 11, the partiesare
freeto agree on procedurefor appointing an arbitrator or arbitrators. Sub-
section (6) appliesto caseswhere an agreed procedureis contemplatedin
the appoi ntment, whereas sub-section (5) coversthe appointment of asole
arbitrator on notice being given by one of the parties and the other party
failing to make appointment of arbitrator. | n such cases, the appointments
haveto bemade by the Chief Justice or the person designated by him. Butin
the case wherethe procedurefor appointing an arbitrator had been agreed
upon by the parties, the Chief Justice or hisdesignate hasto take necessary
measuresfor appointment of arbitrator according to arbitration agreement.

Sub-section (3) provides supplementary rulesintheevent the parties
fail to reach an agreement on appoi ntment procedure. It providesthat where
the partiesfail to reach an agreement in an arbitration to three arbitrators,
each party shall appoint one arbitrator, and the two appointed arbitrators
shdl appoint thethird arbitrator who shall act asthe presiding arbitrator.

Self-explanatory provisions of sub-section (4) provide that if the
appoi ntment procedurein sub-section (3) appliesand aparty failsto gppoint
anarbitrator within thirty daysfrom therece pt of arequest to do sofromthe
other party; or thetwo gppointed arbitratorsfail to agreeonthethird arbitrator
withinthirty daysfrom the date of their appointment, the appoi ntment shall
be made, upon therequest of aparty, by the Supreme Court or, asthe case
may be, the High Court or any person or institution designated by such
Court.

Sub-section (5) providesthe procedure for the appointment of asole
arbitrator. It providesthat failing any agreement referred toin sub-section
(2), thereisto beasolearbitrator, the Supreme Court or, asthe case may
be, the High Court or any person or institution designated by such Court
shd |l makethe appointment at the request of either party if the partiesfail to
agree onthearbitrator within thirty daysfrom receipt of arequest by one
party from the other party to so agree. Like sub-section (4), no time-limit
has been prescribed within which Supreme Court or, asthe case may be,
the High Court or any person or ingtitution designated by such Court should
make the appointment.

"AIR2001 Ker 163
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In Rajasthan Sate Road Transport Corporation & another v. Nandi

Lal Saraswatj® the Rajasthan High Court hasheld that section 11(5) of the
Act dealswith the procedurefor appointment of arbitrator and making of
request to the Chief Justice or hisdesignateto take necessary measuresfor
gppointment of thearbitrator. But theorder of the Chief Justiceor hisdesignate
to take necessary measuresisneither ajudicial order nor aquasi judicial
order anditispurely anadministrativeorder. Thisprovisonisinvoked when
aparty tothearbitration agreement fail sto carry out hisobligation to gppoint
anarbitrator.

When partiesfailsto cameon Agreement (subsection 6, 6A & 6B) :

Sub section 6 discussed a situation where, under an appointment
procedure agreed upon by the parties, aparty failsto act asrequired under
that procedure; or the parties, or thetwo appointed arbitrators, fail toreach
an agreement expected of them under that procedure; or aperson, including
anindtitution, failsto perform any function entrusted to him or it under that
procedure, aparty may request the Supreme Court or, asthe case may be,
the High Court or any person or ingtitution designated by such Court totake
the necessary measure

Nature Of Function Discharged By The Court In Appointing The
Arbitrator :

Thenew law (after amendment of 2015) makesit incumbent uponthe
Supreme Court or the High Court or person designated by them to dispute
of the application for appointment of arbitratorswithin 60 daysfrom the
date of service of notice on the opposite party. As per the new Act, the
expression‘ Chief Justiceof India and‘ Chief Justiceof High Court’ usedin
earlier provision have been replaced with Supreme Court or asthe case
may be, High Court, respectively. Thedecision made by the Supreme Court
or the High Court or person designated by them have been madefinal and
only an appeal to Supreme Court by way of Specia LeavePetitioncanlie
from such an order for appointment of arbitrator.

SAIR2005Rg) 112
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The question regarding nature of function of court in appointing the
arbitrator camebefore court severa timesfor judicid interpretation. Tobegin
thislegal voyage (before amendment of 2015), the decision of the Supreme
Court inthe case of °’KR Raveendranathan seemsto beaconvenient sarting
point. A two judge bench of the Supreme Court referred to theLarger Bench
the question ‘whether thefunction of the Chief Justice or hisdesignate, under
sub-sections (4), (5) and (6) of section 11 to appoint an arbitrator or to
securethe appointment of an arbitrator isof ajudicia nature.” Subsequently,
in another case the two judge bench of the Supreme Court referred the
same question to the larger bench'. In the case of Ador Samia Private
Limited v. Peekay Holdings Limited and Ors™. A Special L eave Petition
under article 136 of the India Constitution was moved by the petitioner
challenging an order of the Chief Justice of the Bombay High Court, given
by him under Section 11(6) of the Arbitration and Conciliation Act,
1996. Theissueof law whichwasinvolved wasthat whether an appedl lay
under Article 136 of the Constitution from the order madeby the chief justice
of the High Court appointing an arbitrator. The two judge Supreme Court
benchrelied onacaseof SundaramFinancelLtd. v. NEPC India Ltd*?,
wheretheordersunder Section 11 of theAct wereheld asnon-judicia orders.
Hence, it wasestablished that orders passed by thelearned Chief Justice
under Section 11(6) of theAct cannot be challenged under Article 136 of
the Constitution of | ndiabecause of the administrative nature of the order.
The question of reconsideration of thedecisionin Ador Samia’s casewas
brought upinthe case of Konkan Railwaysv. Mehuls Construction Ltd™,
whereA threejudge bench of the Supreme Court held that the order passed
by the Chief Justice under Section 11(6) isadministrativein nature and
intervention by acourt ispossiblein acasewherethe Chief Justiceor his
nomineewrongly refusesto make an appointment. The court observed that
ananaysisof different sub-sectionsof Section 11 indicatesthat use of the

9 KR Raveendranathan v. State of Kerala, (1996) 10 SCC 35

©|CICI Ltd. v. East Coast Boat Builders & EngineersLtd., (1998) 9 SCC 728.
111999 SCC 3246

12(1999)2 SCC479

13(2000) 7SCC 201
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expression Chief Justicein preferenceto aCourt, pointsout towardsthe
administrative capacity of the Chief Justice so asto enable himtoisact
quickly. The constitutional bench in the case of Konkan Railways
Corporation Ltd. v. Rani Construction Pvt.** held that all that the Chief
Justice or hisdesignate hasto seein the request to make the appointment,
the party hasaverred that adequate time period has passed and, ordinarily,
correspondence between the parties annexed to bear thisout. That theword
“decision” isused inthe matter of the request by aparty to nominate an
arbitrator does not of itself mean that an adjudicatory decision is
contemplated. Therelevant extract of thejudgment :

“ Aswe seeit, the only function of the Chief Justice or hisdesignate
under Section 11 isto fill the gap left by a party to the arbitration
agreement or by the two arbitrators appointed by the parties and
nominate an arbitrator. Thisisto enablethe Arbitral Tribunal to be
expeditiously constituted and the arbitration proceedings to
commence. The function has been left to the Chief Justice or his
designate advisedly, with a view to ensure that the nomination of
thearbitrator is made by a person occupying high judicial office or
his designate, who would take due care to see that a competent,
independent and impartial arbitrator is nominated.”

The supreme court in the case of SBP and Co. v. Patel Engg. Ltd™
through six to onemgjority overruled thedecision of the congtitutional bench
in Rani Constructions case. It was held that the power exercised by the
Chief Justice of the High Court or Chief Justice of Indiaunder section 11(6)
of theArbitration and ConciliationAct, 1996 isnot an administrative power.
Itisajudicial power. Thisimpliesthat the court will appoint an arbitrator
only if satisfiesitself that al| the conditions precedentsto theinitiation of the
arbitration proceedingsexists. Thewordingsof the section 11(6) of theAct
hasbeen severely muitilated. Thisdecision disclosesaclear delegation. Itis
impliedthat thelegidatureisawarethat ajudicia power cannot bedel egated.
To overcome this argument, the Supreme Court has held that here an

14(2002) 2 SCC 388
15(2005)8 SCC 618
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‘ingtitution’ can only mean ajudge of the Supreme Court or any High Court.
Therelevant extract of thejudgment is:-

...... only a Judge of the Supreme Court or a Judge of the High
Court could respectively be equated with the Chief Justice of India
or the Chief Justice of the High Court while exercising power under
Section 11(6) of the Act as designated by the Chief Justice. A non-
judicial body or institution cannot be equated with a Judge of the
High Court or a Judge of the Supreme Court and it hasto be held
that the designation contemplated by Section 11(6) of the Act is not
adesignation to aningtitution that isincompetent to performjudicial
functions. Under our dispensation a non-judicial authority cannot
exercisejudicial powers. (Para43)

Once we arrive at the conclusion that the proceeding before the
Chief Justice while entertaining an application under Section 11(6)
of the Act is adjudicatory, then obviously, the outcome of that
adjudicationisajudicial order. Onceitisajudicial order, the same,
as far as the High Court is concerned would be final and the only
avenue open to a party feeling aggrieved by the order of the Chief
Justice would be to approach the Supreme Court under Article 136
of the Consgtitution.......” (Para 46)

“The power exercised by the Chief Justice of the High Court or the
Chief Justice of India under Section 11(6) of the Act is not an
administrative power. It isajudicial power.”

I mplementation of Amendment Act 2015:

After BP & Co. wherelt washeld that while appointing an arbitrator
under Section 11 of theAct, thecourt isentitled to decide the existence of a
valid arbitration agreement, the existence or otherwise of alive claim, the
existence of the condition for the exercise of power under Section 11 the
legal position was further expounded in National Insurance Co. Ltd. v.
Boghara Polyfab (P) Ltd. *wherein the preliminary issueswhich may arise
for considerationin an application under Section 11 weredividedintothree

16 (2000) 1 SCC 267
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categories. (i) issueswhich the Chief Justice or hisdesignateisboundto
decide; (ii) issueswhich he can also decide, that is, issueswhich he may
chooseto decide; and (iii) issueswhich should beleft totheArbitra Tribuna
to decide. SPB & Co. and Boghara Polyfab widened the scope of enquiry
under Section 11 to alarge number of issueswhich could have beenleft to
be decided by thearbitrator under Section 16 of theAct. Thesaid decisions
werewidely criticised as being opposed to the principle of Kompetenz-
kompetenz and contributing to delaysin constitution of arbitrd tribunals.

Inthe aforesaid context, the Law Commission of Indiainits 246th
Report suggested theinsertion of sub-section (6A) in Section 11 so asto
restrict judicial intervention only to situationswherethejudicial authority
findsthat thearbitration agreement doesnot exist or isnull and void. Pursuant
to the recommendations of the Law Commission, Section 11(6A) was
introduced.

subsection 6A- “ The Supreme Court or, as the case may be, the High
Court while considering any application under sub-section(4) or sub-
section (5) or sub-section (6), shall, notwithstanding any judgment,
decreeor order of any Court, confineto the examination of the existence
of an arbitration agreement.”

The Supreme Court in the case of Duro Felguera, SAY. held that the
Arbitration and Conciliation (Amendment) Act, 2015 (w.e.f. 23.10.2015)
has brought in substantial changesin the provisionsof theArbitration and
Conciliation Act, 1996. After the Amendment Act 3 of 2016, as per the
amended provision of sub-section (6A) of Section 11, the power of the
court isconfined only to examinethe existence of thearbitration agreement.
It further clarifiesthat the decision of appointment of an arbitrator will be
made by the Supreme Court or the High Court (instead of Chief Justice) and
under Section 11(7), no appeal shall lieagainst such an appointment. The
relevant extractsof thejudgment are:

“....The scope of the power under Section 11(6) of the 1996 Act
was considerably widein view of the decisionsin SBP and Co. [ SBP

17 Duro Felguera, SA. v. GangavaramPort Ltd., (2017) 9 SCC 729
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and Co. v. Patel Engg. Ltd., (2005) 8 SCC 618] and Boghara Polyfab
[National Insurance Co. Ltd. v. Boghara Polyfab (P) Ltd., (2009) 1
SCC 267] . Thisposition continued till the amendment brought about
in 2015. After the amendment, all that the courts need to see is
whether an arbitration agreement exists—nothing more, nothing
less. The legislative policy and purpose is essentially to minimise
the Court’s intervention at the stage of appointing the arbitrator
and this intention as incorporated in Section 11(6-A) ought to be
respected.” (Para59)

The Delhi High Court® hasemphasi zed that the courts, while deciding
an gpplication for theappointment of an arbitrator must confinetheir enquiry
to the existence of an arbitration agreement. Thequestion of arbitrability of
theissuewould be decided by the arbitral tribunal and not the courts.

In NCC Ltd. v. Indian Oil Corporation Ltd". The Delhi High Court
analysed the effect of insertion of Section 11(6-A) and arrived at the correct
conclusion (in authorsopinion). Theextract of therelevant portionisbel ow:

“ . Tomy mind, oncethe Court ispersuaded that it hasjurisdiction
to entertain a Section 11 petition all that it is required to examine,
is, asto whether or not an arbitration agreement exists between the
parties which is relatable to the dispute at hand. The latter part of
the exercise adverted to above, which, involves correlating the
dispute with the arbitration agreement obtai ning between the parties,
is an aspect which is implicitly embedded in Subsection (6A) of
Section 11 of the 1996 Act, which, otherwise, requires the Court to
confine its examination only to the existence of the arbitration
agreement. Therefore, if on a bare perusal of the agreement, it is
found that a particular dispute is not relatable to the arbitration
agreement, then, perhaps, the Court may decline the relief sought
for by a party in a Section 11 petition. However, if there is a
contestation with regard to the issue as to whether the dispute falls

18 Picasso Digital Media Pvt. Ltd. v. Pick -A-Cent Consultancy Service Pvt. Ltd.,
2016 SCCOnlineDe 5581.
192019 SCC OnlineDe 6964
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within the realm of the arbitration agreement, then, the best course
would be to allow the Arbitrator to form a view in the matter.

The Supreme Court, in Mayavti Trading Pvt. Ltd. v. Pradyuat Deb
Burman® whileinterpreting Section 11 of theAct, hasheld that asper the
law prior to the 2015 Amendment Act, courts could go into whether there
was accord and sati sfaction of there being arbitrabl e dispute between the
parties. However, thisisnow legidatively overruled. Section 11(6A) of the
Actisnow confined to theexamination of only theexistence of anarbitration
agreement and isto be understood in the narrow sense.

Hon'’ ble Supreme Court once againin Garwale Wall RopesLtd Vs.
Coastal Marine Constructions and Engineering Ltd?'. Here, the issue
waswhether the arbitration clause present in an unstamped agreement could
be considered asvaid for the purpose of Section 11 of theAct. Answering
thisquestion in negative, the court held that unlessit is stamped, the said
arbitration agreement is not enforceable. The Court considered only
‘existence’ of arbitration agreement and not arbitrability of dispute. It made
reference to Section 7 and concluded that since the agreement was
unstamped it could not be enforced unlessthe penalty asper relevant stamp
act waspaid. The court went ahead and clarified the judgement in United
India Insurance Co. Ltd & An%r. and said that ‘existence’ shall mean
existencein policy and asamatter of law. Thisway Court did not encroach
uponthejurisdiction of arbitral tribunal and confined asto existence of only
arbitration agreement as per thelaw.

Quialification of Arbitrators:

The agreement executed by the partieshasto be given great importance. An
agreed procedurefor appointing the arbitrators hasto be given preference
to any other modefor securing appointment of an arbitrator. If the procedure
for appointment as agreed between the partiesfailsand an applicationis
filed in court for appointment, the court cannot ignore provisionscontained

2 Civil Appeal No. 7023 of 2019

2 Civil Appeal No. 3631/2019 dated 10.04.2019.

2 United India Insurance co. Ltd and Anr v. Hyundai Engineering and construction
co., Civil appeal no. 8146 of 2018 dated 21 August 2018.



Composition of Arbitrational Tribunal | 69
inClause(a) of Sub-section (8) of section 11 of theAct whereinitisspecificaly
provided that the Chief Justice or the person or institution designated by
him, inappointing an arbitrator, shall have dueregard to any qualifications
required of the arbitrator by the agreement of the parties®.A clauseinthe
agreement providing for settling thedispute by arbitration through arbitrators
having certain qudificationsor in certain agreed manner isnormal ly adhered
to by the courts and not departed with unlessthere are strong groundsfor
doing so. Theappointment of an arbitrator can be challenged by aparty on
theground that he does not possessthe qualification agreed to by the parties
and such challenge hasto be brought within 15 days after becoming aware
of the constitution of thearbitral tribunal or after becoming aware of the
circumstance that he does not possessthe necessary qudification.

Nationality of theArbitrator :

Partiesarefreeto agreeto thenationality of thearbitrator. Theword “may”
in the Act confers a discretion on the Supreme Court or the person or
ingtitution designated by that Court?. Itisnot mandatory that the arbitrator
should be of anationality other than the nationalities of the partiesto the
agreement. Themost quintessential e ement of internationd arbitrationisan
impartial, independent and neutral tribunal. Where impartiality and
independence of the arbitratorsisequated with direct relation to or bias
towards one of the parties, neutrality isrelated to the nationality of the
arbitrator. Ininternationd sphere, the* gppearance of neutraity” isconsidered
equaly important, meaning anarbitrator isneutrd if hisnationdity isdifferent
fromthat of the parties. Nationality generally, isnot anissueif the parties
have agreed to appoint an arbitrator of the samenationality asthat of one of
the partiesbut it has adifferent impact when national courts acts asthe
gppointing authority.

The Supreme Court of Indiarecently in Reliancev. Union of India®
The court gpplied the sameinterpretation to theword “may” usedin Section
11 (9) and held that isnot used inthe sense of “shal” and the provisionisnot

Z1ron & Stedl Co. Ltd. v. Tiwari Road Lines, (2007) 5 SCC 703.
2 Section 11 (9) of 1996 Act.
SArbitration petition 2017 dated 31/03/2014
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mandatory. It providesdiscretionary power to the appointing authority and
itisnot mandatory to gppoint anarbitrator of different nationdity. TheHon'ble
Supreme Court of Indiaruledthat inaninternational commercid arbitration
if thetwo nominated arbitratorsfailed to reach aconsensuson theappointment
of thethird/presiding arbitrator, considerationsof neutrality and impartiality
areof great significance. The Supreme Court observed that considerations
of nationdity werenot mandatory whilemaking adecison onthegppointment
of thethird arbitrator.

Appointment By Arbitral Institution [Yet to beNotified] :

Theamendment act introduces regulatory mechanisminthefield of
arbitration and providesfor adding Part | A (Section 43A to Section 43M)
totheAct, which makesprovision of constitution of Arbitration Council of
India(*“ Council”). The 2019 Amendment Act proposes an appointment
procedureby arbitra inditutionsdesignated specifically by the Supreme Court
incasesof International Commercia Arbitration and theHigh Courtinthe
other caseswherever the Council hasgraded arbitrd inditutions. Alternetively,
it providesfor maintaining thepane of arbitratorsby the Chief Justice of the
concerned High Court for discharging function of thearbitral institutions.

Thesearbitral ingtitutionsshall be graded by ACI onthebasisof criteria
relating toinfrastructure, quaity and cdibre of arbitrators, performanceand
complianceof timelimitsfor disposa of domegtic or international commercid
arbitrations. Other salient featuresof thearbitral institutioninclude:

a. theproposed section 11 clarifiesthat in asituation wherein morethan
onereguest has been made under sub-section (4) or sub-section (5) or
sub-section (6) to different arbitral ingtitutions, thearbitral ingtitutionto
which the request hasbeen first made shall be competent to appoint.

b. application made under thissection shall bedisposed of by thearbitral
institution within aperiod of thirty daysfrom the date of service of
notice on the opposite party.

Itisinteresting to notethat differentinditutionshavedifferent gppointment
procedures, empanelled arbitrators and the inter-play of how the choice of
theingtitution may infuture, haveasgnificant impact inthechoiceof seetsby
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parties?®. However, the sections of the 2019 Amendment Act that pertainto
the appointment of arbitratorsby arbitra ingtitutionsand any other changes
made to the procedure under Section 11 of Arbitration Act have not yet
beennatified.

Challenge ToAppointment Of Arbitrator :

Anarbitrator isexpected to beindependent and impartial. If thereare
crcumstancesduetowhich hisindependenceor impartiaity can bechallenged,
he must di scl osethe circumstances before his appointment.2” A ppoi ntment
of an arbitrator can bechallenged only if :-

a. Circumstances exist that give rise to jus-tifiable doubts as to his
independenceor impartiality; or,

b. Hedoesnot possessthe qualifications agreed upon by the parties®.

TheAct providesaform for disclo-surein the new Fifth Schedule.
Such disclosureisinaccordancewith internationally accepted practicesto
be made applicable for arbitration proceedings commenced on or after
October 23, 2015. Non-disclosure can |ead to serious consequencesfor
thearbitrator, including termination of his’her mandate, evenif he/shehasnot
been assigned work or given remuneration by the concerned party?.

IntheAmendment Act, thelegidatorshavelisted scenariosin Seventh
Schedulewhich may result in justifiable doubtsasto theinde-pendenceand
impartiality of an arbitrator such as* relationship with the parties, counsdl or
the subject matter of thedispute, such asthat of the employee of oneof the
parties® . Thisisanindicativelist in additionto disquaifying situa-tionsthat
have been affirmed by caselaw such asthe holding of the Supreme Court
that the arbitrator cannot be qualified to arbitrate if heisthe part of the
contract®. The challengeto appointment hasto be decided by the arbitrator

% Rgj Panchmatia, Manvendramishra& rajeswari Mukherjeelndia: The Arbitration
And Conciliation (Amendment) Act, 2019 — Entering A New Domain Khaitan &
company.

Z7Section 12(1) of theAct

BSection 12(3) of theAct

2 C & CConstruction Ltd. v. Ircon International Ltd., 2018 SCC Online Del 9240.
30Section 11(5) of theAct

SlIndian Oil Corporation Ltd. v. Raja Transport Pvt. Ltd., (2009) 8 SCC 520
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himself. If hedoes not accept the challenge, the proceedings can continue
and the arbitrator can make the arbitral award. However, in such case,

application for setting aside the arbitral award can be made to the court
under Section 34 of theAct. If the court agreesto thechallenge, thearbitral

award can be set aside.* If adirector of aprivate co. (whichisaready a
party to arbitration agreement) isnamed as an arbitrator therewould bea
valid and reasonabl e apprehension of biasin view of his position and
interest.*M ere empane ment or retired employeewho have dedt with civil

works contract, and have the necessary expertise, cannot lead to the
conclusion that thereare circumstanceswhich could giveriseto justifiable
doubtsasto their independence and impartiality.* The Supreme Court in
the case of oestal pine Schienen GmBH v. Delhi Metro Rail Corporation
Ltd. held that the fact that the proposed arbitrators being government
employees/ ex-government employeeswas not sufficient initself to make
themindigibleto act asarbitrators, especialy sincethey were ex-employees
of public bodiesnot rel ated to the Respondent.

Procedurefor ChallengingAnArbitrator :

Section 13 of the Act provides liberty to the parties to agree on a
procedurefor challenging an arbitrator. Section 13 provided the challenge
procedure and stated that any challengeto an arbitrator must be brought
within 15 daysof becoming aware of the constitution of thearbitral tribunal
or 15 daysafter becoming aware of any circumstancereferredtoin Section
12. Thearbitra tribunal isrequiredto decideonthechdlenge, if thearbitrator
does not withdraw from his office or the other party doesnot agreeto the
challenge. In caseof failure of chalenge, thearbitral tribunal shal continue
thearbitral proceedingsand make an arbitral award. Where such an award
ismade, the party challenging the arbitrator may make an application for
setting aside such an award in accordance with Section 34 of the Act
However, failureto make such challenge within the specified time period
may be tantamount to deemed waiver under Section 4 of theArbitration
Act.

%Section 13(6) of theAct

%Karishma MEP servicesv. KGSMilestone Construction Ltd. 2016 (1) Arb. LR 2338 Madras
%S P. Sngla Construction Pvt. Ltd. v. Government of NCT Delhi 2015(1) Arb LR Delhi
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Ter mination of Mandate Of An Arbitrator :

Section 14 of theAct providesthat the mandate of an arbitrator shall
terminate and he shall be substituted by another arbitrator in thefollowing
circumstances:

(@ If hebecomesdejureor defacto unableto perform hisfunctionsor for
other reasonsfailsto act without unduedelay; and

(b) Hewithdrawsfrom hisofficeor the parties agreeto the termination of
hismandate

Section 15 providesadditional circumstancesunder whichthemandate
of anarbitrator shall terminate. Theseinclude:-

(8 Wherethearbitrator withdrawsfrom officefor any reason; or
(b) By or pursuant to agreement of the parties.

Itisfurther provided that wherethe mandate of an arbitrator terminates,
asubgtitutearbitrator shal beappointed. Thesamerulesshdl befollowedin
appointing asubstitute arbitrator which were gpplicabl eto the gppointment
of thearbitrator being replaced. Wherean arbitrator isreplaced, any hearing
previously held may berepeated at the discretion of thearbitral tribunal,
unlessotherwise agreed by the parties. However, itisprovided that an order
or ruling of thearbitral tribuna made prior to thereplacement of anarbitrator
shall not beinvaid solely becausetherehasbeen achangeinthecomposition
of thearbitra tribunal, unless otherwise agreed by the parties.

In HRD Corporationv Gail (India) Ltd.* the Supreme Court held
that for any infraction of section 12(5) read with the Seventh Schedule of the
amended Arbitration and Conciliation Act, 1996 (the“Act”), recourseto
section 14 of theAct would beavailable and the court woul d havethe power
to terminate themandate of the arbitrator in such cases. It clarified that this
remedy would beavailable only with respect to the question asto whether
thearbitrator was* indigible’ under any ground listed inthe Seventh Schedule,
Astothegroundsrédating toindependenceand impartidity listed intheFifth
Schedul e, the Court held that the challenge procedure under section 13 of
theAct would betheexclusiveremedy.

BB

% Civil Appeal No. 11126 of 2017




CHAPTER 4 JURISDICTION OF

ARBITRATION TRIBUNAL

Competenceof arbitral tribunal toruleonitsjurisdiction [Section 16] :

1.

Thearbitral tribuna may ruleonitsown jurisdiction, including rulingon
any objectionswith respect to theexistence or vaidity of thearbitration
agreement, and for that purpose, :-

an arbitration clausewhich formspart of acontract shall betreated as
an agreement independent of the other terms of the contract; and

. adecison by thearbitral tribunal that the contract isnull and void shall

not entail ipso juretheinvaidity of thearbitration clause.

A pleathat thearbitral tribuna doesnot havejurisdiction shal beraised
not later than the submission of the statement of defence; however, a
party shall not be precluded from raising such apleamerely because
that he has gppointed, or participated in the gppointment of , an arbitrator.
A pleathat thearbitral tribuna isexceeding the scope of itsauthority
shall beraised as soon asthe matter alleged to be beyond the scope of
itsauthority israised during thearbitral proceedings.

Thearbitrd tribunal may, ineither of the casesreferred toin sub-section
(2) or sub-section (3), admit alater pleaif it consdersthede ay judtified.
Thearbitra tribunal shall decideon apleareferredtoin sub-section (2)
or sub-section (3) and, where the arbitral tribunal takes adecision
reecting the plea, continuewith thearbitral proceedingsand makean
arbitral award.

A party aggrieved by such an arbitral award may makean application
for setting aside such an arbitral award in accordancewith section 34.

The matter of jurisdiction of arbitral tribunal contained in s.16 of

the Arbitration and Conciliation Act, 1996 correspondsto Art.16 of the
UNCITRAL Model Law and alsotoArt.21 of the UNCITRAL Arbitration
Rules. herewasno provisonunder theArbitrationAct of 1940whichdlowed
theArbitra Tribunal to makeadecisononitsownjurisdictionand it wasthe
job of the court to decide on the jurisdiction of the arbitral tribunal. But
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under Section 16 of theArbitration and Conciliation Act, 1996 theArbitral
Tribunal hasbeen granted the power to makearuling onitsownjurisdiction.
Section 16 (1) of theArbitration and ConciliationAct statesthat theArbitral
Tribunal may ruleonitsownjurisdiction, including ruling on any objection
with respect to the existence or validity of the arbitration agreement.

Competence-Com-petence:

Section 16 of theArbitration and Conciliation Act incorporatesthe
principle of competence-com-petence. The competence-com-petence’
principleisclosaly related to rulesregarding theall ocation of jurisdictional
competence between arbitral tribunals and national Courtsand to rules
concerning the natureand timing of judicial consideration of challengestoan
arbitra tribuna’sjurisdiction. Under Section 16 of theAct, anArbitra Tribuna
has competenceto ruleonitsownjurisdiction, whichincludesruling onany
objections with respect to the existence or validity of the arbitra-tion
agreement. Thedoctrine of ‘ competence-com-petence’ confersjurisdiction
ontheArbitratorsto decide challengesto the arbitration clauseitself. In
Olympus Superstructures Pvt.Ltd v. Meena Vijay Khetan?, it has been
held that under theArbitration and ConciliationAct, 1996, thearbitral tribunal
isvested with power under s.16(1) to ruleonitsown jurisdictionincluding
ruling on any objectionwith respect to theexistenceor vaidity of arbitration
agreement. Thearbitration clausewhich forms part of the contract and any
decision by thearbitral tribunal that the contract isnull and void shall not
entail ipsojureaffect thevalidity of thearbitration clause. Thisisclear from
clause (b) of section 16(1) which statesthat adecison by thearbitra tribunal
that themain contract isnull and void shall not entail ipsojuretheinvaidity of
the arbitration clause?. In SB.P. and Co. v. Patel Engineering Ltd. and
Anr .3 the Supreme Court has held that where the Arbitral Tribunal was
congtituted by the partieswithout judicid intervention, theArbitral Tribuna
could determine all jurisdic-tional issues by exercising its powers of
compe-tence-competence under Section 16 of theAct.

1(1999)5 SCC 651
2ibid
32005 (8) SCC618
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| ssueof limitation :

Thetermjurisdiction derivesitsmeaning from the context inwhichitis
used. ThelndianAct providesthetribuna with the power to passarulingon
any issuethat isrelated to itsjurisdiction. In Pandurang Dhoni Chougule
v. Maruti Hari Jadhav* the Court held that pleaof limitationisanissuethat
goesto theroot of the matter and affects the jurisdiction of the tribunal
conducting the proceedings. Applying therationalein acase, the Bombay
High Court determined that whileruling ontheissueof limitation, thetribund
shall beruling onitsjurisdiction. The English Act restrictsthe principle of
Kompetenz-Kompetenz by using theterm* substantive jurisdiction. However,
theIndian Act hasno such restriction and providesfor wider amplitude asit
reflectstribund’ spower to determineany issuerdatingtoits‘ own’ jurisdiction.
Further, it has been held in the case of Union of India v. East Coast
Builders® that guidance should not betaken from the English Act when the
IndianAct expresdy deviatesfromit. Therefore, issueof limitation must be
construed asan issue of jurisdiction asprovided under section 16(1) of the
Indian Act.. In the case of National Thermal Power Corporation v
Semens Atkeinge sellschaft® it wasreasoned that any refusal to go into
the meritsof theclaim lieswithintherealm of jurisdiction. Like any other
issueof jurisdiction, theissue of limitation isdecided without going into the
meritsof theparticular claim. In other words, while determining theissue of
limitation, thetribuna enquiresonly into thefundamenta factssuch aswhen
the claim arose and thetime period which haslapsed and nothing more.

Recently, the Indian Supreme Courtin M/sIndian FarmersFertilizers
Co-operative Limited v. M/s Bhadra Products’ restricted the scope of
section 16 (1), declaring that issue of limitation isnot covered under the
primitivesenseof theterm*jurisdiction’. Itisimportant to distinguish matters
of jurisdiction fromthat of themeritsof clams, astheformer goestotheroot
of thedispute and absence of the same can render the ultimate decision null
andinfructuous. Whilerelying heavily on Englishjurisprudence, the Court

“AIR 1966 SC 153

51998(47) DRJ333

5(2007) 4 SCC451

“Civil Appeal No. 824 of 2018
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in Bhadra Products gave a very narrow interpretation to the term
‘jurisdiction’. It washeld by the Court that similar to theArbitration Act,
1996 [“the EnglishAct”] mattersof only substantivejurisdiction such asthe
validity of arbitration agreement and/ or of arbitrd tribunal and arbitrability
of disputes shall be considered within the scope of section 16(1) of the
IndianAct.

Objection on Jurisdiction :

Section 16(2) of theArbitration Act states- apleathat thetribunal does
not havejurisdiction must berai sed nolater than submission of the statement
of defence. Section 16(3) states- apleathat thetribunal has exceeded the
scope of its authority shall be raised as soon as the matter alleged to be
beyond the scope of itsauthority israi sed during the proceedings. However,
under Section 16(4), thetribunal hasthe power to admit alater pleaif it
considersthedday justified.An objectionto thejurisdiction of thetribunal
can beraised by making an application to thetribunal under Section 16 of
the Arbitration Act. In M/s MSP Infrastructure Ltd v MP Road
Development Corporation Ltd® the Supreme Court of India elaborated
onthescopeof Section 16 of theArbitration Act and held that all objections
to thetribuna’ sjurisdiction must be made by nolater than submission of the
statement of defence. If achallengeismadeto thejurisdiction of thetribunal
under Sections 16(2) and 16(3), thetribunal will decide onitsjurisdiction
under Section 16(5).

If thetribunal rejectsthe challenge under Section 16(5) and continues
with the proceedingsand makesan arbitral award, aparty can apply tothe
courtsfor aruling on thejurisdiction of thetribunal while chalenging the
award under Section 34 of theArbitration Act. Aswell as, if thetribunal
concludesthat it doesnot havejurisdiction, thenitisopentotheaggrieved
party to go on appeal to the relevant court under Section 37(2)(a) of the
Act. in NTPC v Semens’ it was held that In a case where the Arbitral
Tribunal proceeds to pass an award after overruling the objection
relating to jurisdiction, it is clear from Sub-section (6) of Section16

sCivil Appeal 10778 of 2014
SAIR 2007 SC 1491
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that the parties have to resort to Section 34 of the Act to get rid of that

award, if possible. But, if the Tribunal declinesjurisdiction or declines
to pass an award and dismisses the arbitral proceedings, the party
aggrieved is not without a remedy. Section 37(2) deals with such a
situation. Where the plea of absence of jurisdiction or aclaimbeingin
excess of jurisdiction isaccepted by the Arbitral Tribunal and it refuses
to go into the merits of the claim by declining jurisdiction, a direct
appeal isprovided.

Interim measuresordered by arbitral tribunal [section17] :

(1) A party may, during thearbitral proceedingsor at any time after the
making of thearbitral award but beforeit isenforced in accordance
with Section 36, apply to thearbitral tribunal :-

1. for the appointment of aguardian for aminor or person of unsound
mind for the purposes of arbitral proceedings; or

2. for aninterim measureof protectionin respect of any of thefollowing
matters, namely :-

a. thepreservation, interim custody or sale of any goodswhich arethe
subject matter of thearbitration agreement;

b. securingtheamount indisputeinthearbitration;

c. thedetention, preservation or ingpection of any property or thingwhich
isthe subject matter of thedisputein arbitration, or asto which any
guestion may arise therein and authorising for any of the aforesaid
purposesany personto enter upon any land or buildinginthe possession
of any party, or authorising any samplesto betaken, or any observation
to be made, or experiment to be tried, which may be necessary or
expedient for the purpose of obtaining full information or evidence;

d. interiminjunction or theappointment of areceiver;

e. suchother interim measure of protection asmay appear to thearbitral
tribunal to bejust and convenient,

and thearbitral tribuna shall havethe same power for making orders,
asthe court hasfor the purposeof, andinrelation to, any proceedingsbefore
it.
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(2) Subjecttoany orderspassedinan appeal under Section 37, any order
issued by thearbitral tribunal under thissection shall be deemedto be
an order of thecourt for al purposesand shall be enforceable under
the Code of Civil Procedure, 1908 (5 of 1908), in the samemanner as
if it werean order of the court.”

Arbitral Tribunal at therequest of aparty, may order theother party to
take suchinterim measuresof protection asit may deem necessary inrespect
of subject matter of dispute. Interim Measures are granted during the
pendency of arbitration proceeding of adispute and areusually intheform
of injunctions, specific performance, pre-award attachments etc. By
definition, ‘interimreliefs aretemporary or interimin natureand aregranted
inadvanceof thefinal award of thedispute by thearbitra tribuna . Another
thing that issignificant to noteisthat thetribuna can order to discontinuea
thing for the protection of subject matter. The useof theword ‘injunction’ is
caculatingly discouraged and avoided becausethe power toissueinjunction
concernsto realm of the court™. Section 17(1) providesthat thetribuna can
issue ordersto provide for protection of subject matter at the request of
parties. A party may apply to the arbitral tribunal for such procedural,
evidentiary, conservatory or interim measuresduring thearbitral proceedings
or at any time after the making of thearbitral award. Theonly conditionis
that aparty should apply to arbitral tribunal beforetheawardisenforcedin
accordancewith section 36.

Reliefs :

Aninterim measure of protection can besought inrespect of any of the
following matters, namely:- @) The preservation, interim custody or sale of
any goods which are the subject-matter of the arbitration agreement; b)
Securing the amount in dispute in the arbitration'*; ¢) The detention'?,
preservation or inspection of any property or thing which isthe subject-
matter of thedisputein arbitration, or asto which any question may arise
therein and authorizing for any of the aforesaid purposes any personto enter

10 Anand Prakash v. Asstt. Registrar Co -operative Societies, AIR 1968 All 22.
YIntertole ICS(Cecons) O & M Company v. NHAI (2013) ILR 2 Delhi 1018
2Arun Kapur v. VikramKapur and Ors. 2002 (61) DRJ495
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upon any land or building in the possession of any party, or authorizing any
samplesto betaken, or any observation to be made, or experiment to be
tried, which may benecessary or expedient for the purpose of obtaining full
information or evidence; d) Interim injunction or the appointment of a
receiver3; €) Such other interim measure of protection asmay appear tothe
arbitrd tribuna to bejust and convenient.

InWnd World (India) Limited and Ors. v. Enercon GmbH and Anr
court held that an arbitral tribunal, under Section 17 of the Act, has no
jurisdiction to passinterim measures against athird party.. InM.D. Army
Welfare Housi ng Organi sation Case® observed that though section 17 of
theAct provided thearbitral tribunal apower to passinterim orders, but the
same could not be enforced asan order of aCourt.

Question of parallel application under section 9 aswell asunder
section 17:

“The Court can exercise power under section 9to grant interim measures
even during the pendency of application under section 17 beforethearbitral
tribunal. Remedy availableto aparty under section 17 isan additiona remedy
andisnot in substitution of section 9.

Appeal from order under section 17 :

Sub-section 2(b) of section 37 providesthat an appeal shall lietoa
court from an order of an arbitral tribunal granting or refusing to grant an
interim measure under section 17. However thisprovision doesnot override
the provisionsof article 133 of the congtitution of Indiaand an apped will lie
to the Supreme Court if the provisionsof article 133 are otherwise complied
with.

Enfor ceability of an interim measuregranted by arbitral tribunals:

Section 17 of theAct clarified that an order of thetribuna would be
enforceablelikean order of the court in case of interim reliefsgranted by

13Baker Hughes Singapore Pte v. Shiv-Vani Oil and Gas Exploration Arbitration
Petition No. 1127 OF 2014

142016 SCC

SAIR 2004 SC 1344

18(Atul Ltd VsPrakash IndustriesLtd, 2003(2) RAJ409
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arbitral tribunals. Post the 2015 amendment, Section 17 alowstheinterim
orderspassed by thetribuna to betreated at par with the orders of the court
and shall beenforced inthe samemanner but in no scenario canthearbitrator
beregarded asacourt of law. Whenimplying theabove, if any party breaches
to comply withtheorder of thetribuna whether or not acontempt proceeding
beinitiated by the arbitrator, answering thisquestionin Alka Chandewar v.
Shamshul Ishrar Khan'” The Supreme Court canvassed an interpretation
whereby the arbitration tribunal was brought within the ambit of both
Contempt of Courts Act, 1979 and Order 39 Rule 2A Code of Civil
Procedure, 1908. It stated that thearbitral tribunal need not turnto theHigh
Court every timefor contempt of itsorders. Section 17 ensuresaright to the
partiesto approach thearbitral tribunal rather than awaiting enforcement
ordersfrom the Court. However in the case of SundaramFinanceLtd. vs.
P. Sakthivel and Ors'® wherein it was stated that even though thetribunal is
empowered to provideinterim measures, it cannot in any event enforceit on
itsown, thus, necessitating knocking the doors of the District Court. The
MadrasHigh Court herereiterated thefact that what isto be performed by
the Court here was a pure ministerial act and thusno judicial order was
warranted from the District Court for implementing theinterim order passed
by thetribunal under section 17 of theAct and since suchinterim order is
appedableinview of section 37(2)(b) of theact thereisabuiltin safeguard
adso.

Principleof Civil ProcedureCode:

In Yusuf Khan v. Prajita Devel opers Pvt. Ltd. and Ors'.the Bombay
High Court observed that while exercising powersunder Section 17 and
more particularly Section 17(1)(ii)(b) of theAct, i.e., theprincipleslaid down
inthe CPC for the grant of interlocutory remedies must furnish aguideto
whiledetermining an gpplication under Section 17 of theAct. theDe hi High
Court®, in observing thesimilarity between the objectsof Sections9(1)(ii)(b)
172017 SCC Online SC 758
182018 SCC OnlineMad 3080
BArbitration Petition No. 1012 of 2018, (judgment dated 25 March 2019 of the Bombay

High Court)
2ShailendraBhadauriaand Ors. v. Matrix PartnersIndiaand Ors. 2019 (1) ABR 788
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and 17(1)(ii)(b) of theAct with that of Order XXXV 111 Rule5 of the CPC,
held that thearbitral tribuna and court, whilegranting interim reliefsunder
thesaid provisionsof theAct, must besatisfied that itis* necessary” to pass
order to securetheamount in dispute.

BB




CHAPTER 5 CONDUCT OF ARBITRAL
PROCEEDINGS

Equal Treatment of Parties[section 18] :

The partiesshall betreated with equality and each party shal begiven
afull opportunity to present hiscase.

TheArbitral Tribunal should treat the partiesequally and each party
should begivenfull opportunity to presentitscase. Thefallureof anarbitrator
to giveaparty, aproper opportunity to set mattersright hasbeen heldto be
aseriouserror inlaw?. Wherethearbitrator recelved fresh evidence after
conclusion of the hearing and al so acted upon it without giving the partiesto
opportunity to be heard upon it, this amounted to a procedural mishap,
entitling the party to seek setting aside®.

Determination of Rules Of Procedure[Section 19] :

(1) Thearbitra tribuna shal not be bound by the Code of Civil Procedure,
1908 or the Indian EvidenceAct, 1872.

(2) SubjecttothisPart, the partiesare freeto agree on the procedureto
befollowed by thearbitral tribuna in conductingitsproceedings.

(3) Falingany agreement referred toin sub-section (2), thearbitrad tribuna
mal, subject to this Part, conduct the proceedingsin the manner it
considersappropriate.

(4) Thepower of thearbitral tribunal under sub-section (3) includesthe
power to determinetheadmissibility, relevance, materiality and weight
of any evidence.

TheArbitra Tribunal isnot bound by the CPC or the Indian Evidence
Act, 1872 In arbitration proceeding though strict provisions of evidence
Act and Codeof Civil Procedure 1908 are not gpplicable and though arbitral
tribunal isnot bound by EvidenceAct and Code of Civil Procedure, the

Section 18 of the Act

2Diamond lock v lying Investment 60 Building LR 112
SFairclough Building v Vale of Veloir 55(66) Building LR 74
4lbid.
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arbitral tribuna isbound to consider thebasic principd of EvidenceAct and

Codeof Civil Proceduretofollow theprincipd of naturd judtice®. In Hindustan
Shipyard Limited Vs, Essar Oil Limited and Ors®. theAndhraPradesh High
Court hascategorically stated that partiesarefreeto agree onthe procedure
to befollowed by theArbitral Tribunal. When such procedureisnot fixed,
theArbitral Tribunal hastofollow the statutory procedure; it meansit hasto
weightheentire evidence on record properly and that it hasto cometo ajust
conclusion within the parameters of the dispute. It has been held that the
principlesof naturd justice, fair play, equal opportunity to both the parties
andto passorder, interim or final, based upon the material/ evidence placed
by the partieson therecord and after dueanaysisand/or appreciation of the
sameby giving proper and correct interpretation to theterms of the contract,
subject to the provisionsof law, just cannot be overlooked. The partiesto
arbitration arefreeto agree on the procedureto befollowed by theArbitral
Tribunal. If the partiesdo not agreeto the procedure, the procedure will be
asdetermined by theArbitra Tribuna. TheArbitral Tribuna hascomplete
powersto decidethe procedureto befollowed, unless partieshave otherwise
agreed upon the proce-dureto befollowed’. TheArbitral Tribunal also has
powersto determinetheadmissibility, rele-vance, materiaity and weight of
any evidence®. By virtue of section 19(4) of TheAct, the admissihility,
relevanceand maeridity of evidencearematterswhicharewithintheexclusve
jurisdiction of thearbitral tribunal unless otherwise agreed by the parties.
Therefore, thelaw contemplated under section 19(4) of TheAct imposesa
duty onthearbitral tribunal to determinethe admissibility and weight of
evidence of the documents adduced by both the parties. In Hindustan
Shipyard Limited vs Essar Oil Limited® theAllahabad High Court opined
that wherethe parties have not agreed to any specific procedure, thearbitral
tribunal hasto follow the statutory procedure, which meansit hastoweigh
theentireevidenceon record properly and cometo ajust conclusonwithin
the parameters of the dispute.

SRashmi housing Pvt. Ltd v. Pan Indialnfraproject 2015(2) Arb. LR 265 (Bombay)
62005 (1) ALT 264

"Section 19(3) of theAct

8Section 19(4) of theAct

°[2005 (1) ALD 421]
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Place of Arbitration [section 20] :

(1) Thepartiesarefreeto agreeontheplaceof arbitration.

(2) Failing any agreement referred to in sub-section (1), the place of
arbitration shal be determined by the arbitral tribunal having regardto
thecircumstancesof the case, including the convenience of the parties.

(3) Notwithstanding sub-section (1) or sub-section (2), thearbitra tribuna
may, unless otherwise agreed by the parties, meet at any place it
considersappropriatefor consultation among itsmembers, for hearing
winners, expertsor theparties, or for ingpection of documents, goods
or other property.

Paceof arbitration will bedecided by mutual agreement. However, if
the partiesdo not agreeto the place, the samewill bedecided by thetribunal
cons dering the circumstancesof caseincluding convenience of the parties.
Section 20(3) enables the arbitration tribunal to meet at any place for
conducting hearingsat aplaceof conveniencein matterssuch asconsultations
among itsmembersfor hearing witnesses, expertsor the parties.

Seat verses Venue :

Bharat Aluminium Company v. Kaiser Aluminium Technical Services
Inc®. consolidating the doctrine of seat and venue under the 1996 Act, the
court clarified that theterm “place” used in Sections 20(1) and (2) would
connote“ seat” and theterm “ place” used in Section 20(3) would connote
“venue”. Reading Section 2(2) with Section 20, the Court inevitably
concluded that the Act has no extraterritorial application. The Court was
consciousof thefact that thelegidation being seat-centric, partieswill be
rendered remedilessin casethey want to securethe assets of the party against
whichadamlies, by filing an gpplication under Section 9. However, making
availablethe remedy of Section 9to partieswho have chosen the seat to be
outsidewould involveinterpreting Section 9in amanner that it was never
intended to be. Any other interpretation being conferred on Section 9Qwould
only amount tojudicial overreach and thereforethe court rightly stated that
such errors, if any, are mattersto be redressed by thelegidature.

19(2012) 9 SCC 552
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InCV SInsuranceand Investmentsvs. Vipul IT Infrasoft Pvt. Ltd™. In
the case, the Delhi High Court gavetheruling that there shall beonly one
seet of arbitration though venuesmay bedifferent and wherethearbitration
sedt i sfixed only such court shall have an exclusivejurisdiction. TheBench
referred to Supreme Court’ sverdictinthe case of IndusM obileDistribution
Pvt. Ltd. v. Datawind Innovations Pvt. Ltd. & Ors'? whereintheApex Court
ruled that Section 20(1) and 20(2) wheretheword “place” isused, refersto
“juridica seat”, whereasin Section 20 (3), theword “ place” isequivaent to
“venue’. Inthiscaseit wasfurther held that themoment the seet isdesignated,
itisakintoanexclusivejurisdiction clause.

In Union of India v. Hardy Exploration & Production (India) Inc.
(2018) , Theplaceof arbitration wasto be agreed upon between the parties.
It had not been agreed upon and in case of failure of agreement, theArbitral
tribunal wasrequired to determine the sametaking into consideration the
convenience of the parties—the determination shall beclearly stated inthe
form and contents of award Place of Arbitration. It was observed that
determination signifies an expressive opinion which endsacontroversy or a
dispute by some authority to whom it is submitted under avalid law for
disposal. The agreed upon placeisthe seat if no conditionsareimposed. If
acondition precedent isattached totheterm* place”, the condition hasto be
satisfied only then the place becomes seat.

Commencement of Arbitral Proceedings[Section 21] :

Unless otherwise agreed by the parties, the arbitral proceedings, in
respect of aparticular dispute commence on thedate on which arequest for
that disputeto bereferred to arbitration isreceived by the respondent.

A party commences an arbitration proceeding by issuing anoticein
writtento the other party of itsintention to refer the matter to arbitration.
Unlessotherwise agreed by the parties, Arbitration proceedingsare deemed
to be commenced on the date on which the respondent receives such notice
fromtheclaimant.

uArh. P.09/2017
12(2017) 7 SCC678
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Noticeand Calculation of limitation period :

In Alupro Buildings SystemsPvt Ltd Vs. Ozone OverseasPvt Ltd™, has
given amuch needed interpretation and clarity to the object and purpose of
issuing the notice under Section 21 of theArbitration and Conciliation Act
(hereinafter referred to astheAct) holding that the provisionsunder Section
21 of theAct are mandatory in nature and cannot be dispensed with and
formsthe preceding act ininitiation and reference of the di sputesbetween
the parties. It wasfurther held that the provisions of Section 21 are not
limited only for the purpose of determining limitation and aparty cannot
straight away fileaclaim beforethe Arbitrator without issuing the notice
under Section 21 of the Arbitration and Conciliation Act. The date of the
reference of the disputesto arbitration under Section 21 shall bethe date
fromwhich thelimitation will start running for the purposes of computation
of limitation under Section43(2) of theAct. The Court heldthat intheabsence
of an agreement to the contrary, notice under Section 21 of theAct by the
Claimant invoking thearbitration clause, preceding thereference of disputes
to arbitration ismandatory.

Language[Section 22] :
(1) Thepartiesarefreeto agreeuponthelanguageor languagestoisused
inthearbitral proceedings.

(2) Falingany agreement referredtoin sub-section (1), thearbitra tribuna
shall determinethe language or languagesto be used inthe arbitral
proceedings.

(3) Theagreement or determination, unlessotherwisespecified, shal apply
to any written statement by aparty, any hearing and any arbitral award,
decision or other communication by thearbitral tribunal.

(4) Thearbitral tribuna may order that any documentary evidenceshall be
accompanied by atrandation into the languages agreed upon by the
partiesor determined by thearbitral tribunal.

Under section 22 (1) 1996 Arbitration Act, both the partiesarefreeto
agree upon the used in the arbitration proceedings. Failing and agreement
132017 SCC OnlineDel 7228
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refereed to in section 22(1), thearbitrator/ arbitral tribunal shall determine
thelanguage or languagesto be used in the arbitration proceedings. Further
under section 22(4) of theAct, thearbitrator/ Arbitral tribunal any order
that any documentary evidence shall be accompanied by atransactioninto
thelanguage or languages agreed upon by the parties or determined by the
arbitrd tribunal.

Statementsof Claim And Defence[Section 23] :

(1) Withinthe period of timeagreed upon by the partiesor determined by
thearbitrd tribund , thecdlaimant shall satethefactssupportinghisclam,
thepointsat issue and therelief or remedy sought, and the respondent
shall sate hisdefencein respect of these particulars, unlesstheparties
have otherwise agreed asto therequired € ements of those statements.

(2) Thepartiesmay submitwiththeir satementsal documentsthey consider
to be relevant or may add a reference to the documents or other
evidencethey will submit.

(2A) Therespondent, in support of hiscase, may also submit acounterclaim
or plead aset-off ,which shal beadjudicated upon by thearbitra tribund,
if such counterclaim or set-off fallswithinthe scope of thearbitration
agreement.

(3) Unlessotherwise agreed by the parties, either party may amend or
supplement his claim or defence during the course of the arbitral
proceedings, unlessthearbitral tribunal considersit inappropriateto
alow theamendment or supplement having regard tothedelay inmaking
it.

[(4) Thegtatement of claimand defenceunder thissection shall becompleted
within aperiod of six monthsfrom the date the arbitrator or all the
arbitrators, asthe case may be, received notice, in writing of their
appointment.]*

Section 23(1) of theAct dedl with theprovisonsinrelationtofiling of
statement of claim and statement of defence Section 23(1) of theAct, focuses
ontwo important points: Firstly, thetimefor filing the Statement of Claim by

“Amendment Act 2019
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the Claimant and Statement of Defence by the Respondent shall bedecided

either by the Partiesi.e. Claimant and Respondent or the arbitral tribunal
and secondly, both the Partieshaveto filetheir respective Statement, within
thetimeframeagreed upon by the parties/ determined by thearbitra tribund.
Section 23(3) of theAct and submitsthat theadditional claimsinthepending
arbitration can be added, modified changed and thereisno bar inincluding
new claimsinthe pending Arbitration. Section 23(2A) providesclaimor
defense can beamended or supplemented at any time.

Oncehavingraised nineclamsbeforethefirg arbitrator, the respondent
was not entitled to raiseany additional claimsbeforethe second arbitrator
sincethe second arbitrator was appointed to continuethe arbitration which
was pending beforethefirst arbitrator. However, the claimswhich were
subsequently rai sed pertain entirely to the construction work in question and
arenot outsidetheambit of thearbitration clause. In the statement of claims
initidly filed beforethefirgt arbitrator, the respondent had expresdy reserved
hisright to file additional claims. Wedo not, therefore, see any reason to
hold that the respondent was not entitled to file further claimsbeforethe
second arbitrator®. However where the amendment was such that it had
changed the nature of the dispute, the Supreme Court hel d*® that it should
not have been allowed. the order granting amendment was quashed.

Sub clause 4 has been added to the Section by amendment of 2019
which requires statement of claim and defenceto be completed withina
period of 6 monthsfrom the date of congtitution of the Tribunal. However,
thesaid provision doesnot deal with counter-claimsand the defencethereto,
nor rejoinders and sur-rejoindersin some cases. Further, in caseswhere
partieswishto split theliability and quantum claims, it will need to be seen
how the same can beimplemented under the new framework.

Hearingsand Written Proceedings[Section 24] :

(1) Unlessotherwiseagreed by theparties, thearbitra tribuna shall decide
whether to hold oral hearingsfor the presentation of evidenceor for
oral argument, or whether the proceedings shall be conducted onthe

basisof documentsand other materids:

®State of Orissav. Asis Ranjan Mohonty, (1999) 9 SCC 249
16 Bharat cooking Itd v Raj Kishor (2000)9 SCC 3577
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Provided that the arbitral tribunal shall hold oral hearings, at an
appropriate stage of the proceedings, on arequest by aparty, unless
the partieshave agreed that no oral hearing shall beheld:

Provided further that the arbitral tribunal shall, asfar aspossible,
hold ord hearingsfor the presentation of evidenceor for oral argument
on day-to-day basis, and not grant any adjournments unless sufficient
causeismadeout, and may impose costsincluding exemplary costison
the party seeking adjournment without any sufficient cause.

(2) Thepartiesshall begiven sufficient advance notice of any hearing and
of any meeting of thearbitral tribunal for the purposes of inspection of
documents, goods or other property.

(3) All statements, documents or other information supplied to, or
applications made to the arbitral tribunal by one party shall be
communicated to the other party, and any expert report or evidentiary
document onwhichthearbitra tribunal may rely inmakingitsdecision
shall becommunicated to the parties.

Theduty to afford ahearing to aparty isaduty lying upon everyone
who decidesanythinginjudicid or quas judicia capacity’. After submisson
of pleadings, unlessthe parties agree otherwise, theArbitral Tribunal can
decidewhether therewill bean ora hearing or whether proceedingscan be
conducted on the basisof doc-umentsand other materials. However, if one
of the partiesrequeststheArbitra Tribunal for ahearing, sufficient advance
notice of hearing should be given to both the parties. Unless one party
requests, oral hearing isnot mandatory. In thissection aproviso hasbeen
introduced by theAmendment Act 2015 on theconduct of ‘ oral proceedings
and furnishing of ‘ sufficient cause’ inorder to seek adjournments. thearbitral
tribunal at least, hold oral hearingsfor the presentation of evidencesor for
oral arguments on aday-to-day basis, and not grant adjournments unless
reasonable causeisgiven. Theamended provision hasalso madearoomfor
thetribunal toimpose costsincluding exemplary costsin casetheparty fails
to provide sufficient reasoning for the adjournment sought. Subsection 3

Vinay Kumar v Union Of India2003 (1) Arb LR 426
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requiresAll documents, statementsand required information supplied, and
application made to the arbitral tribunal by the one party shall be
communicated to the other party and any evidentiary document or expert
report onwhichanarbitra tribuna canrdy inmakingit decisonshdl asobe
communicated to the parties. A party to the proceeding must know what is
the evidencethat has been given and he must al so begiven an opportunity to
show why it isnot to be used against him?,

Default of aParty [Section 25] :

Unlessotherwiseagreed by the parties, where, without showing sufficient
cause:

(@ theclaimant failsto communicate hisstatement of claiminaccordance
with sub-section (1) of section 23, thearbitral tribunal shall terminate
theproceedings,

(b) the respondent fails to communicate his statement of defence in
accordancewith sub-section (1) of section 23, thearbitrd tribunal shall
continue the proceedingswithout treating that failureinitself asan
admissonof thedlegationsby thecdlamant 3and shdl havethediscretion
totreat theright of therespondent to file such statement of defenceas
having beenforfeited.

(c) aparty failsto appear at an oral hearing or to produce documentary
evidence, thearbitral tribunal may continuethe proceedingsand make
thearbitral award onthe evidencebeforeit.

If thereisno contrary agreement between the partiesaccording to section
25, if claimant without providing sufficient causefailsto communicate his
statement of claim to thetribunal, the arbitral tribunal can terminatethe
proceedingswithimmediateeffects. But itisnot thesamein case of respondent
if hefailsto communicate hisstatement of defence, thearbitral can continue
the proceedingswithout treating that failurein itself asan admission of
dienationsby theclaimant.

18 Union Of Indiav Bharath Builders 2012 (4) Arb LR
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TheHon’ ble Supreme Court recently in Srel Infrastructure Finance
Limited v. Tuff Drilling Private Limited'®,held that the arbitral tribunal has
power to recall itsorder terminating the proceeding under Section 25(a) of
theArbitration and Conciliation Act, 1996. The Hon’ ble Supreme Court
held that the schemeof Section 25 of theAct dearly indicatesthat on sufficient
cause being shown, the statement of claim can be permitted to befiled even
after thetimeasfixed by Section 23(1) hasexpired. Thus, even after passing
the order of terminating the proceedings, if sufficient causeisshown, the
clamsof statement can be accepted by thearbitral tribunal by acceptingthe
show-causeand thereisno lack of thejurisdiction inthearbitra tribunal to
recall theearlier order on sufficient cause being shown.

Expert Appointed By Arbitral Tribunal [Section 26] :

(1) Unlessotherwiseagreed by the parties, thearbitral tribunal may :-

(8 appoint one or more experts to report to it on specific issuesto be
determined by thearbitrd tribunal, and

(b) requireaparty togivetheexpert any relevant information or to produce,
or to provide accessto, any relevant documents, goodsor other property
for hisingpection.

(2) Unlessotherwiseagreed by the parties, if aparty sorequestsor if the
arbitral tribunal considersit necessary, theexpert shdl, after delivery of
hiswritten or ord report, participatein an ord hearing wheretheparties
have the opportunity to put questionsto him and to present expert
witnessesin order totestify onthe pointsat issue.

(3) Unlessotherwiseagreed by the parties, the expert shall, on therequest
of aparty, make availableto that party for examination al documents,
goodsor other property in the possession of the expert withwhich he
wasprovided in order to prepare hisreport.

Therewasno provision asregards' expert evidence intheArbitration

Act, 1940 (Act No. 10 of 1940). Section 26 of the 1996 Act corresponds

toArticle26 of the UNCITRAL Mode Law and it dealswith the power of

anarbitral tribunal to appoint one or more expertsand refer to them specific

19 Civil Appeal No. 15036 of 2017
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issuesfor opinion, however, the partiesto the arbitration can exclude the
power and discretion conferred to thetribunal by virtue of Section 26 of the
1996 Act. Section 26 of the 1996 Act providesfor the dutiesand therights
of the partieswhen expert isappointed. Sec.26 lays down provision about
appointment of expert by thearbitral tribunal for the purpose of obtaining
expert evidenceonthemattersinissue. It empowersthearbitral tribuna to
appoint one or moreexpertsto taketheir reportson specificissuesrelating
tothematter beforeit. However, thereportsof theexpertsaremerdly advisory
innature. Theexpertsonly provideassstancetothearbitrd tribuna in matters
inwhich their reports are sought for coming to adecision by thearbitral
tribund.

Sub-section (1) Clause(a) veststhearbitral tribunal with the power to
order aparty to provide the necessary information as to a matter to the
experts. Moreover they can order aparty to produce relevant documents,
goodsor other property for ingpection, instruction of theexpert. Sub-section
(2) that the expert may participatein an oral hearing if the parties so request
for interrogating and testifying expert evidences, affirmsthe Principle of
Natural Justice asembodied in Sec.18 of theAct. Sec. 23(3) providesthat
if the parties so requests, the expert shal make any documentsavailableto
the partiesfor their examination on which theexpert report isrelied.

InGirdhari Lal v Kameshwar Prasad®, it was stated by the court that
even though the provisions of Sec. 45 of the Evidence Act may not be
applicableintheliteral sensein an arbitral proceeding but the pith and
substance of the principles contai ned therein about obtai ning the opinion of
the persons especially skilled in science or art are the relevant factors.
Normally theexpert hasto give hisopinion beforethearbitrator or the court
and hemust bealowed to beexamined and cross- examined by therespective

parties.
Court Assistancel n Taking Evidence[Section 27] :

(1) Thearbitra tribunal, or aparty withtheapprova of thearbitral tribunal,
may apply to the Court for ass stanceintaking evidence.

DTAIR1989AI1 210]
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)

Theapplication shall specify :-

(@ thenamesand addresses of the partiesand the arbitrators,

(b) thegenera nature of the claim and therelief sought;

(c) theevidenceto beaobtained, in particular,—

(i) thenameand addressof any personto be heard aswitnessor expert

witnessand astatement of the subject-matter of thetestimony required;

(if) the description of any document to be produced or property to be

3

4
©)

(6)

ingpected.

The Court may, within its competence and according toitsruleson
taking evidence, executetherequest by ordering that the evidence be
provided directly tothearbitral tribunal.

The Court may, while making an order under sub-section (3), issuethe
same processesto withesses asit may issuein suitstried beforeit.

Personsfailing to attend in accordance with such process, or making
any other default, or refusing to givetheir evidence, or guilty of any
contempt to the arbitral tribunal during the conduct of arbitral
proceedings, shall be subject to thelike disadvantages, penatiesand
punishments by order of the Court on therepresentation of thearbitral
tribuna asthey wouldincur for thelike offencesin suitstried beforethe
Court.

In this section the expression “ Processes” includes summonses and
commissonsfor theexamination of witnessesand summonsesto produce
documents.

Section 27 prescribesaprocedureto enable partiesto take assistance

of the court in support of arbitration proceedings. Thissection dealswith
gpplicationsfor court ass stanceintaking evidencein arbitration proceedings.
Thetribunal, or aparty with the approval of thetribunal, may apply tothe
court to seek such assistance. However, beforeapplyingtoacourt or alowing
for an application to befiled beforeacourt, thearbitra tribunal isrequiredto
apply itsmind and cannot act mechanically?. In addition to allowing court

2 Hindustan Petroleum Corporation v. Ashok Kumar Garg, 2007 (1) ARBLR 368 (Dd!).
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assistancein taking evidence, Section 27(5) covers non-compliancewith
any order of thecourt/tribunal, refusal to give evidence, and contempt of the
tribunal aswell asany other default likerefusd to produce documentsdirected
to be produced, refusal to allow inspection of properties, etc. asper section
27(4) upon an application under Section 27 being alowed by the arbitral
tribunal, the court isempowered to issue the same* processes’ asit may
issueinsuitsbeforeit.

InRasikld Retild v. Fancy Corporation Ltd? theHigh Court of Bombay
discussed the schemeof Section 27 of the 1996 Act. The High Court observed
that an application under Section 27 ought to contain (i) the namesand
addressesof the partiesand arbitrators, (i) genera natureof clamandreliefs
sought, (iii) evidenceto beobtainssuchin details.

Power sExercised By CourtsUnder Section 27 :

TheHigh Court of Bombay has explained thisin the case of National
Insurance Company Limited v. M/S SA Enterprises®® that, thelegidative
purpose of Section 27 is to ensure that parties do not suffer due to the
inherent limitations of atribunal, astribunalsdo not havethe power toissue
witness summons or compel the attendance of awitnessor production of
documents, etc. Bombay High Court, in MontanaDeve opers Private Limited
vAdityaDevelopersand Ors*. hasexplained theroleof the Court indedling
with an application under section 27 of theArbitration and Conciliation Act
1996 for i ssuance of witnesssummonsand production of documents. Honble
court heldthat, courtsare not empowered to adjudicate upon the validity
of an order passed by an arbitral tribunal under Section 27. Further, the
Court held that whenan arbitral tribunal or aparty tothearbitral proceedings
filesan application seeking ass stance under Section 27 in pursuance of an
order passed by an arbitral tribunal, the Court cannot go into the merits of
such an application and/or the order itsalf.

Contempt M echanism Under Section 27(5) :

TheDdhi High Courtinthecaseof IndiaBullsFinancid ServicesLimited

2(2007) 5AIRBom. R617.
21544 0F 2015
2Arbitration Petition (L) No. 680 of 2016 pronounced on 22 July 2016
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vs. Jubilee Plotsand Housing Private Limited?®. held that ordersobtained by
the petitioner from the arbitral tribunal under Section 17 of the Act are
enforceable under Section 27(5) of the 1996 Act. It would appear from
these cases that the remedy available to an aggrieved party in a case of
violation of the order of thearbitral tribunal by the other party isto seek the
permission of thearbitral tribunal to make arepresentation to the court to
impose such punishment aswould have been warranted for contempt of
court. Further, oncethe court receives such arepresentation fromthearbitral
tribunal, the court iscompetent to deal with such non-complying party asif it
werein contempt of an order of the court. Thiscould either beunder the
provisionsof the Contempt of CourtsAct, 1979 or under Order 39 Rule 2A
of the CPC, which providesfor consequences of disobedienceor breach of
injunction. However, In AlkaChandewar v. Shamshul I shrar Khan®, the
singlejudge bench of the Bombay High Court took amuch narrower view
and barred the utilization of Section 27(5) to punish the contempt of an
order passed under Section 17 of theAct. Here, it washeld by the court that
Section 27(5) of the 1996 Act could only be used by thetribunal to makea
representation to the court for contempt if aparty violatesthe orders passed
by thearbitrator in respect of taking evidence (and not for violation of other
orders, suchasordersfor interim measuresthat may be passed by thetribunal
under Section 17 of theAct. The Honorable Supreme Court in aspecial
leave petition?” set asidethe decision of Bombay High Court and ruled that
thearbitrd tribunal hasspecid powersunder 27(5) to punishfor itscontempt.
Court gated If theprovisonisreadinaliteral manner thenthearbitral tribuna
has power to punish for non appearance, contempt or any other default and
further the court stated “in consonancewith themodern rule of interpretation
of statutes, the entire object of providing that a party may approach the
Arbitra Tribuna instead of the Court for interimreliefswould bestultified if
interim orderspassed by such Tribuna aretoothless’.

BB

% 453/2009 (Delhi High Court, Aug. 18, 2009)

2 (2016) 1 Mah LJ52 (Bom.).

27AlkaChnadewar v. Shamshul Ishrar Khan CIVIL APPEAL NO.8720 OF 2017, MANU/
SC/0818/2017




CHAPTER 6 MAKING OF ARBITRAL AWARD
AND TERMINATION OF
PROCEEDINGS

Making Of TheArbitral Award :

Making of arbitral award isthelast stageinthearbitral proceedings.
The decision taken by the mgjority of the members of thetribunal will be
expressed in theform of theaward*. Thetribunal can render theinterim
award ?provided, if thetribunal deemsit necessary, otherwise, thetribunal
may render directly thefina award®. The act permitsthearbitral tribund to
encouragethe partiesto arrive at asettlement and if the partieshave agreed
for a settlement then, the same can be incorporated in the award by the
arbitrd tribunal*. The act mandatesthetribunal to specificaly satethat, itis
anaward madeby thetribuna onthebassof the agreed termsof the parties®

Inthe process of domestic arbitrationsin India, the applicablelaw is
thelaw of India Thisisamandatory requirement under theIndianArhbitration
Act and cannot be contracted out of by the parties®. For international
arbitrationswith aseat in India, thearbitral tribunal shall follow thelawsthe
partieshaveagreed to apply to the substance of their dispute.’The designated
law or legd system gpplying to thesubstance of thedisputeisto be construed,
unlessexpresdy agreed otherwise, asreferring to the substantivelaw of that
country and not its conflict of lawsrules®.In the absence of any agreement
between the partiesasto the applicablelaw, thearbitral tribunal shall apply
thelawsthat it considersto be appropriate and rel evant to the dispute®.

If the parties expressly agree, the arbitral tribunal may make a
determination ex aequo et bono, deciding the disputein light of general

1 Refer S. 29 of Arbitration and Conciliation Act 1996
2531(6) Ibid

88S35,30and 32 1bid

4S301bid

5S31, Ibid.

6528(1)(a), Ibid.

7S28(1)(b)(i), Ibid.

83, 28(1)(b)(ii), Ibid.

9S. 28(1)(b)(ii1), Ibid.
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notions of fairness, equity and justice asopposed to thestrict rule of law™.
Furthermore, thearbitral tribuna may decidetheapplicablelaw by usngthe
termsof any contract between the parties, taking into account the usages
and trade practices applicableto that contract™. It isunderstood that such
termsand usagesarenot in conflict with themandate of thelndianArbitration
Act, India spublic policy and the law applicable to the substance of the
dispute.

Making of arbitral award is not solo process but it is the result of
systemati c arbitration procedure which stared from stay of legal proceeding
by referring thedisputefor arbitration by court if thereiselement of arbitration
agreement exists. |n domestic arbitration the courtscan refer the partiesto
arbitrationif the subject matter of thedis-puteisgoverned by thearbitration
agreement. Section 8 of theAct providesthat if an actionisbrought before
ajudicia authority, which is subject-matter of an arbitration, upon an
application by aparty, thejudicial authority isbound torefer thedisputeto
arbitration. It isimportant to notethat the above applicartion must be made
by the party either before or at thetime of making hisfirst statement onthe
substance of the dispute and the applica-tion shall be accompanied by a
duly certified or original copy of the arbitration agreement. Theamended
section 8narrowsthe scope of thejudicia authority’ spower to examinethe
primafacieexistence of avalid arbitration agreement, thereby reducing the
threshold to refer amatter beforethe court to an arbitra-tion for purposes of
arbitrations commenced on or after October 23, 2015.Moreimportantly,
taking heed from thejudg-ment of the Supreme Court in Chloro Control s,
which effectively gpplied only to foreign-seated arbitrations, thedefinition of
theword ‘ party’ to an arbitration agreement has been expanded under the
AmendmentAct to asoinclude personsclaming through or under such party.

Thus, even non-signatoriesto an arbitration agreement, insofar as
domestic arbitration or Indian seated |CA, may al so participatein arbitration
proceedings as long as they are proper and necessary parties to the
agreement?®

105, 28(2), Ibid.

1S, 28(3), Ibid.

2Chloro ControlsIndia(P) Ltd. v. Severn Trent Water Purification Inc., (2013) 1 SCC 641
1BSukanyaHoldings Pvt. Ltd. v. Jayesh H. Pandya, (2003) 5 SCC 531
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RulesApplicable To Substance Of Dispute[Section 28] :

(1) Wheretheplaceof arbitrationisstuateinIndia, :

(@ inanarbitration other than aninternational commercia arbitration, the
arbitral tribunal shall decide the dispute submitted to arbitrationin
accordancewith thesubstantivelaw for thetimebeinginforceinindia;

(b) ininternationd commercid arbitration, :-

(i) thearbitral tribund shdl decidethedisputein accordancewiththerules
of law designated by the parties as applicableto the substance of the
dispute;

(i) any designation by the parties of thelaw or legal system of agiven
country shall be construed, unless otherwise expressed, asdirectly
referring to the substantivelaw of that country and not toitsconflict of
lawsrules,

(iii) failing any designation of the law under clause (a) by the parties, the
arbitrd tribund shdll apply therulesof law it consdersto beappropriate
givendl the circumstances surrounding thedispute.

(2) The arbitral tribunal shall decide ex aequo et bono or as amiable
compositeur only if the partieshave expresdy authorised it to do so.

(3) Whiledeciding and making an award, thearbitral tribunal shal,inall
cases, take into account the terms of the contract and trade usages
applicabletothetransaction.

Section 28 of theArbitration and Conciliation Act, 1996 dealswiththe
Rules applicabl e to the substance of dispute. Before amendment under
Section 28(3), the Tribuna wasbound to decide the dispute in accordance
with the terms of contract and also take into account the trade usage
applicableto the transaction.Now after the amendment to the section, the
Tribuna whiledeciding and making anaward will takeinto account theterms
of the contract and trade usage applicableto thetransaction.

Therefore, under the unamended Section 28(3), the scope for the
Tribunal to make liberal interpretation of the Contract was unavailable.
Resultantly, the scope of the Tribund tointerpret aterm of the Contract, was
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alsolimited. TheTribunal could at best, interpret theterms of the Contract
takinginto cong deration theintent of the partiesand thetrade usage gpplicable
to thetransaction. In ONGC vs. SAW Pipes', , theHon’ ble Supreme Court
held that any Award passed by the Tribunal which goesagainst thetermsof
the Contract areviolative of Section 28(3) of theArbitration and Conciliation
Act, 1996, and was aground to set aside the Award under section 34. To
overcomethisanomaly, the Law Commission, inits246th Report, observed
asfollows

“ The amendment to section 28(3) hassimilarly been proposed solelyin
order to remove the basis for the decision of the Supreme Court in
ONGC vs. Saw Pipes Ltd, (2003) 5 SCC 705

TheHon’ble Supreme Courtin HRD Corpn. v. GAIL (India) Ltd"™., held
asfollows:

“18. Shri Divanisright in drawing our attention to the fact that the
246th Law Commission Report brought in amendments to the Act
narrowing the grounds of challenge coterminous with seeing that
independent, impartial and neutral arbitrators are appointed and
that, therefore, we must be careful in preserving such independence,
impartiality and neutrality of arbitrators. In fact, the same Law
Commission Report hasamended Sections 28 and 34 so asto narrow
grounds of challenge available under the Act. The judgment in
ONGC Ltd. v. Saw Pipes Ltd. has been expressly done away with.
S0 has the judgment in ONGC Ltd. v. Western Geco International
Ltd. Both Sections 34 and 48 have been brought back to the position
of law contained in Renusagar Power Co. Ltd. v. General Electric
Co. where “ public policy” will now include only two of the three
things set out therein viz. “ fundamental policy of Indian law” and
“justiceor morality” . Thegroundrelatingto “ theinterest of India”

no longer obtains. “ Fundamental policy of Indian law” is how to
be understood as laid down in Renusagar. “ Justice or morality”

has been tightened and is now to be understood as meaning only

14(2003)5 SCC 705
15(2018) 12 SCC 471
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basic notions of justiceand morality i.e. such notions aswould shock
the conscience of the Court as understood in Associate Builders v.
DDA. Section 28(3) has also been amended to bring it in line with
the judgment of this Court in Associate Builders, making it clear
that the construction of the terms of the contract is primarily for
thearbitrator to decide unlessit isfound that such a constructionis
not a possible one.”

Therefore, now the power of the Tribunal tointerpret thetermsof the
Contract arewidened and the Tribunal caninterpret thetermsnot only taking
into consideration theintention of the partiesbut also lookinginto thetrade
usage and construethe samein aprudent and reasonable manner. The shift
from‘inaccordancewith’ to*takeinto account’ hasprovided certainflexibility
totheTribunal.

Decision M aking By Panel Of Arbitrators[Section 29] :

(1) Unlessotherwise agreed by the parties, in arbitral proceedingswith
morethan onearbitrator, any decision of thearbitral tribunal shall be
made by amagjority of al itsmembers.

(2) Notwithstanding sub-section (1), if authorised by the partiesor al the
membersof thearbitra tribund , questions of proceduremay bedecided
by the presiding arbitrator.

Timelimit for Arbitral Award [Section 29A] :

(1) ¥[Theaward in mattersother than international commercial arbitration
shall bemadeby thearbitral tribunal withinaperiod of twelve months
fromthedate of completion of pleadingsunder sub-section (4) of section
23
Provided that the award in the matter of international commercial

arbitration may be made as expeditioudy aspossibleand endeavor may be

made to dispose of the matter within aperiod of twelve monthsfrom the

date of completion of pleadings under sub-section (4) of section 23].

(2) If theawardismadewithinaperiod of six monthsfrom the datethe
arbitral tribunal entersuponthereference, thearbitral tribuna shall be

16 Subs. by Act 33 of 2019, s. 6, for sub-section (1) (w.e.f. 30-8-2019).
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3
4

entitled to receive such amount of additional fees asthe partiesmay
agree.

The partiesmay, by consent, extend the period specified in sub-section
(1) for making award for afurther period not exceeding six months.

If theaward isnot made within the period specified in sub-section (1)
or the extended period specified under sub-section (3), the mandate of
thearbitrator(s) shall terminate unlessthe Court has, either prior to or
after theexpiry of the period so specified, extended the period :

Provided that while extending the period under thissub-section, if the

Court finds that the proceedings have been delayed for the reasons
attributableto the arbitral tribunal, then, it may order reduction of feesof
arbitrator(s) by not exceeding five per cent. for each month of such delay.

Provided further that where an application under sub-section (5) is

pending, themandate of thearbitrator shall continuetill thedisposal of the
said gpplication:

Provided also that thearbitrator shall be given an opportunity of being

heard beforethefeesisreduced.

©)

(6)

()

8

Theextension of period referred to in sub-section (4) may beonthe
application of any of the partiesand may be granted only for sufficient
cause and on such terms and conditions as may beimposed by the
Court.

While extending the period referred to in sub-section (4), it shall be
opento the Court to substitute oneor all of thearbitratorsandif oneor
dl of thearbitratorsaresubstituted, thearbitra proceedingsshd| continue
from the stage already reached and on the basi s of the evidence and
material aready onrecord, and thearbitrator(s) appointed under this
section shd | be deemed to havereceved the said evidenceand material.

Inthe event of arbitrator(s) being appointed under this section, the
arbitral tribuna thusrecongtituted shal be deemed to bein continuation
of the previoudy appointed arbitral tribunal

It shall be open to the Court to impose actual or exemplary costsupon
any of the partiesunder thissection.
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(9) Anapplicationfiled under sub-section (5) shall bedisposed of by the

Court as expeditiously as possible and endeavour shall be madeto

dispose of the matter within aperiod of sixty daysfrom the date of
service of notice on theopposite party.

Section 29A of therequiresan arbitral tribunal to render an award
within 12 months, which may be extended up to 18 monthswith the consent
of the partiesfrom thedate on which thetribunal isconstituted On afailure
to do so, the tribunal loses its mandate and the parties are required to
approach the courtsfor extension of thetimelimit beyond 12 monthsor 18
months, asthe case may be. If the mandate of thetribunal isterminatedin
accordance with Section 29A, the tribunal becomes functus officio not
only with respect totheclamfiled.

Thisprovisionisthe contribution of 246" law report but if onetry to
trace, Rule 3 of theFirst Schedule'” under theArbitration and Conciliation
Act, 1940 prescribed atimelimit of 4 monthsto render theaward, after the
tribunal had entered into referenceto render the award. The court had the
discretion to extend thistime, and no upper limit was prescribed for the
same under the 1940 Act. No doubt that in the context of efficacy andto
timelinethearbitration procedureit may beagood step but in authorsopinion
it oppose the fundamental concept of party autonomy and will invite
controversy.

Commencement of I nitial Period :

The aforesaid period isto be calculated from the date of reference
meanswhen notice of appointment isreceived by thearbitrator. Asper 2019
amendment said period shall be reckoned from the period of completion of
the pleadings. Such period of 12 months can be further extended by the
consent of both the partiesfor 6 monthsi.e. effectively 18 months.

TimePeriod For Moving To Court For Extension Of Time:

In casethe award isnot made within the abovementioned time period
then both parties (through joint gpplication) or either of thepartiescanfilean
17 Rule 3: The arbitrators shall make their award within four months after entering on

the reference or after having been called upon to act by notice in writing from any
party to the arbitration agreement or within such extended time asthe Court may allow.
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applicationfor extens on of thetime period for making or passing of award.
Such an application can befiled within reasonabl e period from either before
or after theexpiry of 12 months(in case other party doesn't give consent for
extension of thetime period) or 18 months

Section 29A uses mandatory terms such asan award shall be made,
and mandate of thearbitrator shall terminate. Theonly semblance of party
autonomy inthisprovisionissub-section (3) that allowsthe partiesto extend
the time period by 6 months, after the expiry of 12 months. Neither the
parties, nor thetribunal, have the power to extend thetimelimit beyond the
statutory period of 18 months. Hence, they are compelled to approach the
courtsto seek an extension. Thewording of thissectionindicatesthat itisof
amandatory nature.

ConsequencesTo Failure Of Subsection (1) or (3) :

Section 29A (4) providesthat mandate of arbitrator shall terminate
unlessthe period of delivery of awardisextended by the court if the parties
areableto show sufficient cause.

In Chandok Machineries v. SN Sunderson & Co*., avalid award
was chdlenged for being issued after the expiry of the 12 monthslimit. The
petitioner had del ayed the proceedingsat variousjuncturesand also refused
to give consent for extension of timeto render the award, under Section
29A(3). The Delhi High Court laid to rest several important issuesin this
context. Even though therewas no written application for extension of time
under Section 29A, the court deemed it fit to exercise its powers under
Section 29A (4) and place the burden on the petitioner to show why thetime
limit should not be extended by the court. 72 The ambit of Section 29A (4)
wasexpanded by ruling that such application need not only beinwriting, but
can aso bemadeorally. Further, the court clarified that after extension of
timeby the court under Section 29A(4), any proceedingsundertaken by the
tribuna after theexpiry of the statutory timelimit, will stand vaidated.

182018 SCC OnLineDe 11000
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Limited power of court :

Section 29A (5) providesthat the Court may only grant an extension of
thetimeunder Section 29(4) when it is satisfied that there exists sufficient
cause and on such termsand conditions as may beimposed by the Court.
sufficient cause hasa so been used in Section 5% of the LimitationAct, 1963
Giventhesmilarity with the proceedingsunder thissub-section, Courtsmay
turntojudicia decisonson S. 5for guidance. Documentsand evidencesare
inarbitration proceeding isvoluminousisheld sufficient causeinthe case of
International Trenching Pvt. Ltd v. Power Grid Corporation of India®.
On the other hand in  Ratna Infrastructure Projects Pvt. Ltd. v. Mgja
Urja Nigam Private limited® where it was argued that , arbitrator has
deliberately decided to postponetheaward to prevent any incons stent award
being passed if asimilar arbitration proceeding isgoing on however the
proceeding may bedigtinct and will haveno bearing ontheaward not regarded
asaufficient cause.

Whileextending the period under sub-section 4, it shall beopento the
court to substitute one or all of thearbitrators. In Olympic oil industriesv.
practical propertiespvt Itd,2 whereArbitra tribunal wereresponsiblefor
delay andin FII TIEE Ltd.v. Dushyant Sngh and anr,? wherethe conduct
of arbitrator was contrary to basi c principlesof law, the Courtshave granted
substitution of arbitrator.

Enquiry under Section 29A islimited to examining theissueof expeditious
hearing of arbitration and nothing more. It cannot be usefor Section 12, 13
or for chalenging theimpartiaity of the Tribunal®.

1% Extension of prescribed period in certain cases. -Any appeal or any application,
other than an application under any of the provisions of Order X X| of the Code of Civil
Procedure, 1908 (5 of 1908), may be admitted after the prescribed period, if the appellant
or the applicant satisfies the court that he had sufficient cause for not preferring the
appeal or making the application within such period. 2 2017 SCC Online Del 10

80L.

22018 SCC OnLineDd 12466

22018 SCConlineDel 8887

#2018 SCCOnLineDd 13157

% Puneet solanki and another v. Sapsi dectronicspvt Itd, 2018 SCC OnLine Del 10619
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Fast Track Procedure[Section29B] :

1.

Notwithstanding anything contained in this Act, the parties to an
arbitration agreement, may, at any stage either before or at thetime of
gppointment of thearbitra tribuna, agreeinwritingto havetheir dispute
resolved by fast track procedure specified in sub-section (3).

The partiesto the arbitration agreement, while agreeing for resolution
of dispute by fast track procedure, may agreethat thearbitral tribunal
shall consist of asolearbitrator who shall be chosen by the parties.

Thearbitrd tribuna shall follow thefollowing procedurewnhileconducting
arbitration proceedingsunder sub-section (1) :-

(@ Thearbitral tribunal shall decidethe dispute on the basis of written

pleadings, documents and submissionsfiled by the partieswithout any
ord hearing;

(b) Thearbitrd tribuna shal have power to cal for any further informeation

or clarification from the parties in addition to the pleadings and
documentsfiled by them;

(c) Anord hearingmay beheld only, if, all the partiesmakearequest or if

the arbitral tribunal considersit necessary to have oral hearing for
clarifying certainissues;

(d) Thearbitral tribuna may dispensewith any technica formalities, if an

ora hearingisheld, and adopt such procedure as deemed appropriate
for expeditiousdisposal of the case.

Theaward under thissection shal bemadewithin aperiod of six months
fromthedatethearbitra tribunal entersupon thereference.

If theaward isnot made within the period specified in sub-section (4),
the provisionsof sub-sections (3) to (9) of section 29A shall apply to
the proceedings.

Thefeespayableto the arbitrator and the manner of payment of the
fees shall be such as may be agreed between the arbitrator and the

parties
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The 2015 Amendment Act also introduces a fast-track arbitration
procedure to resolve disputes provided that such optionisexercised prior
to or at thetime of appointment of thearbitral tribunal. Section 29B has
inserted to facilitate an expedited settlement of dis-putes based solely on
documents subject to the agreement of the parties. Thetribunal for this
purposeconsstsonly of asolearbitrator who shall bechosen by theparties®
For thispurposethetimelimit for making an award under thissection has
been capped at 6 monthsfrom thedatetheArbitral Tribunal entersupon the
reference. % Parties can before congtitution of theArbitral tribundl, agreein
writing to conduct arbitration under afast track procedure.?” Under thefast
track procedure, unlessthe parties otherwise makearequest for ora hearing
or if thearbitral tribunal considersit necessary to have oral hearing, the
Arbitral Tribunal shall decidethe dispute on the basisof written pleadings,
documentsand submissionsfiled by the partieswithout any oral hearing.® In
afadt-track proceeding under section 29B(6) thefeespayabletothearbitrator
and the manner of payment of the fees shall be such as may be agreed
between the arbitrator and the parties. Whereasin ordinary proceedings
accordingtosection 11(14), therulesfor the payment of coststothearbitral
tribunal, shall be determined by theHigh Court, astheratesare providedin
the Fourth Schedule of theAct.

Settlement [Section 30] :

(1) Itisnotincompetiblewithanarbitration agreement for anarbitrd tribuna
to encourage settlement of the dispute and, with the agreement of the
parties, thearbitral tribuna may use mediation, conciliation or other
procedures at any timeduring the arbitral proceedingsto encourage
Settlement.

(2) If,during arbitral proceedings, the parties settlethe dispute, thearbitral
tribunal shall terminatethe proceedingsand, if requested by the parties
and not objected to by thearbitral tribunal, record the settlement inthe
form of an arbitral award on agreed terms.

SSection 29B(2) of theAct
%Section 29B(4) of theAct
Z7Section 29B(1) of theAct
8Section 29B(3) of theAct
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(3) Anarbitral award on agreed termsshall be madein accordancewith
section 31 and shall statethat itisan arbitral award.

(4) Anarbitral award on agreed terms shall have the same status and
effect asany other arbitral award on the substance of the dispute.

Settlement duringArbitration :

Section 30 conferson thearbitral tribunal the authority to encourage
settlement of disputeswith theagreement of the partiesand for that purpose,
it authorisesthetribunal to use mediation, conciliation or other procedures
duringthearbitral proceedingsfor settlement of disputes Wherethe settlement
isreached during the courseof arbitral proceedings, thearbitral award shal
be made onthe agreed termsand it shall havethe same statusasarbitration
award on the substance of the dispute or the difference.

Itispermissiblefor partiesto arrive at amutual set-tlement evenwhen
thearbitration proceedingsaregoing on. Infact, even thetribunal can make
effortsto encouragemutual settlement. If parties settlethe dispute by mutual
agreement, the arbitration shall beterminated. However, if both partiesand
theArbitra Tribunal agree, the settlement can berecorded intheform of an
arbi-tral award on agreed terms, whichiscalled consent award. Such arbitral
award shdl havethe sameforce asany other arbitral award®.Under Section
30 of the Act, even in the absence of any provision in the arbitration
agreement, theArbi-tral Tribuna can, withtheexpressconsent of the par-ties,
mediate or conciliate with the parties, to resolve the disputesreferred for
arbitration.

Settlement Award :

From a juxtaposition of s 2(e) and s 30, it would appear that the
settlement award shall be enforced inthe samemanner asif it wereadecree
made by acourt having jurisdiction to decide questionsforming the subject-
matter of thearbitration if the same had been the subject-matter of the suit.
Section 30 hasbeen designed to encourage settlement of adispute, withthe
agreement of the parties by alternative methods of dispute resolution by
using‘ mediation’, ‘conciliation’ or * other procedures , at any timeduring the

2Section 30 of the Act
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arbitral proceedings.® The settlement arrived at between the partieswill be
recorded by thearbitral tribunal ‘intheform of an arbitral award on agreed
terms 3! Theaward on agreed termsshall be madein accordancewith s31
stating that itisan ‘arbitral award”* and such award shall have‘thesame
datusand effect asany other arbitral award onthe substance of thedispute’ .=
Such award shal beenforceableunder s36 ‘ inthesamemanner asif it were
adecreeof thecourt’ .3

Form and ContentsOf Arbitral Award [Section 31] :

(1) Anarbitral award shal bemadeinwriting and shall be signed by the
membersof thearbitra tribunal.

(2) Forthepurposesof sub-section (1), inarbitral proceedingswith more
than onearbitrator, the signatures of themagjority of al themembersof
thearbitral tribunal shall be sufficient solong asthereason for any
omitted Sgnatureisstated.

(3) Thearbitrd award shal statethereasonsuponwhichitisbased, unless
(8 the partieshave agreed that no reasonsareto begiven, or
(b) theaward isan arbitral award on agreed termsunder section 30.

(4) Thearbitral award shall stateits date and the place of arbitration as
determined in accordancewith section 20 and theaward sha | bedeemed
to have been made at that place.

(5) Afterthearbitral awardismade, asigned copy shall bedeliveredto
each party.

(6) Thearbitral tribuna may, at any time during thearbitral proceedings,
makeaninterimarbitral award on any matter with respect towhichit
may makeafinal arbitral award.

(7) (&) Unlessotherwise agreed by the parties, whereandin sofar asan
arbitral award isfor the payment of money, the arbitral tribuna may

0 TheArhitration and Conciliation Act 1996, S. 30(1).
bid.,S. 30(2).

#lhid., S. 30(3).

#hid., S. 30(4).

% Seepara(1)30-11
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includeinthesum for whichtheaward ismadeinterest, at suchrate as
it deemsreasonable, on thewhole or any part of the money, for the
wholeor any part of the period between the date on which the cause of
action arose and the date on which theaward ismade.

1. [(b) Asumdirectedto bepaid by anarbitral award shall, unlessthe
award otherwisedirects, carry interest at the rate of two per cent. higher
thanthe current rate of interest prevalent on the date of award, fromthedate
of award to the date of payment.

Explanation :- Theexpression* current rate of interet” shall havethe same
meaning asassigned to it under clause (b) of section 2 of the Interest Act,
1978 (14 of 1978).]

2. [(8) Thecostsof an arbitration shal befixed by thearbitra tribunal in
accordance with section 31A.]

Explanation :-For the purpose of clause (a), “ costs’ meansreasonable costs

relaingto -

(i) thefeesand expensesof thearbitratorsand witnesses,

(i) legal feesand expenses,

(iii) any administration feesof theingtitution supervising thearbitration, and

(iv) any other expensesincurredin connectionwiththearbitral proceedings
andthearbitral award.

A decisionof anArbitra Tribund istermed asan* Arbitral Award . An
arbitral awardincludesinterim awards. But it doesnot includeinterim orders
passed by arbitral tribunalsunder Section 17. An arbitrator can decidethe
disputeonly if both the partiesexpresdy authorizehimto do so. Thedecision
of theArbitra Tribuna will beby mgjority.

Section 31(1) statesthat the Arbitral Award shall bein writing and
signed by all the members of thetribunal. Sub section (3) requiresthat It
must state the reasonsfor the award, unlessthe parties have agreed that no
reason for the award isto be given. The Award should be dated and the
place whereit is made should be mentioned (i.e. the seat of arbitration).
According to subsection (6) A copy of theaward should be givento each
party. Arbitral Tribundscan aso makeinterimawards. In IFFCOv. Bhadra
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Product®s the jurisdiction to make an interim award is | eft to the good
senseof theArbitral Tribunal, and that it extendsto* any matter” with respect
towhichit may makeafina arbitral award. Further, the expression “ matter”
iswidein nature, and subsumesissuesat which the partiesarein dispute.
Therefore, any point of dispute between the partieswhich hasto beanswered
by the Arbitral Tribunal can be the subject —matter of aninterim award.
Further, aninterim award isnot onein respect of which afinal award canbe
made, but it may beafina award on the matters covered thereby, but made
ataninterimstage

Interest and cost of arbitration :

Theinterest rate payable on damages and costs awarded, as per the
2015 Amendment Act section 31(7)(b) shall, unless the arbitral award
otherwisedirects, shall be 2 percent higher than the current rate of interest
prevaent onthedate of award, from thedate of awardto thedate of payment.

In the case of Vedanta Ltd. vs. Shenzen Shandong Nuclear Power
Construction Co. Ltd*® The Hon’ble Supreme Court commenced its
decision by elaborating the definition of theterm ‘interest’. The court held
that,

“‘Interest’ is defined as “ the return or compensation for the use or
retention by one person for a sum of money belonging to or owned by
any reason to another” . In essence, an award of Interest compensatesa
party for itsforgonereturn on investment, or for money withheld without
ajustifiable cause.”

TheHon’ ble Court established that section 31(7) of theAct hastwo
parts. The sub section (a) dealswith interest rateimposed by the Tribunal
for the period of pre-reference and during pendent lite of the dispute. This
power of the Tribunal shall be subject to any agreement between parties
whereinthey may agreein advanceto prohibit thispower of the Tribunal to
imposeinterest for these periods during the dispute. The court emphasi zed
on the phrase“ Unless otherwise agreed by the parties’ intheprovision
of theaforementi oned subsection whileinterpreting the sub-section.

 Appedl (C) No.13264 of 2018
% Civil Appeal No. 10394 of 2018




112 | Law of Arbitration & Conciliation

However, the Hon' ble Court al so noted that the second part of Section
31(7) i.e. clause (b) dealswith interest rateimposed by the Tribunal for the
post-award period. Thisperiod kicksoff fromthedate of passing of thefinal
award by the Tribunal and continuestill the actual date of redlization of this
award. Interestingly, theHon’ ble Court noted that thisparticular sub-section
lacks party autonomy and cannot be subjected to any prior agreement
between the partiesinthisregard. Theapex court dso highlighted theabsence
of the phrase* Unless otherwise agreed by the parties’ inthisparticular
sub-section which ispresent in the preceding sub-section (@) of 37(1).

TheHon' ble Court categorically held that the power of an arbitrator to
award interest in an arbitration proceeding must be exercised reasonably.
Theapex court held that:

“ On the one hand, the rate of Interest must be compensatory asitisa
form of reparation granted to the award-holder; while on the other it
must not be punitive, unconscionable or usuriousin nature.”

Honble Supreme Court in the matter of Chittaranjan Maity vs. Union
of India * held that under the provisionsof Section 31(7)(a) of theArhitration
and ConciliationAct, 1996 when parties have agreed under thetermsof the
agreement that interest shall not be payable, the Arbitrator cannot
award pendentelite interest i.e. interest between the date on which the cause
of action arosetill the date of theaward. Supreme Court inthe Caseof M/
sHyder Consulting (UK) Ltd v. Gover nor Sate Of Orissa through Chief
Engineer®, held that In section 31(7), the Parliament has deliberatel y used
theword* sum” torefer to the aggregate of theamountsthat may bedirected
to bepaid and not merely the* principal sum” without interest.

Pursuant to the246 L aw commission recommendation, sub-section
31(8) of theAct wasamendedin 2015. The phrase* unlessotherwise agreed
by the parties” was deleted from sub-section 31(8) and arbitral tribunals
weregiven the power tofix arbitration costsin accordance with the newly
introduced Section 31A. It wasclarified that for the purposes of Section
31A, “costs’ would inter alia mean reasonabl e costsrel ating to the fees
and expenses of thearbitrators.

%7(2017) 9SCC611
%8 CA 3148 of 2012 Judgment dated 25 November 2014
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The Delhi High Court inthe case of National Highways Authority of
India v. Gammon Engineersand Contractor Pvt. Ltd.* interpreted sub-
section 31(8) of theamended Act and thistime held that “ costs” under sub-
section 31(8) and Section 31A of theAct arethe coststhat are awarded by
anarbitrd tribund aspart of itsaward infavour of oneparty tothe proceedings
and against the other. Deletion of thewords* unless otherwise agreed by
the parties” wasfound to only signify that the parties, by an agreement,
cannot contract out of payment of “costs’ and “denude” thearbitral tribunal
of itspower toaward “costs’ of arbitrationinfavour of the successful party.
With respect tofixing of feesby thearbitral tribunal, the Court held that an
arbitral tribunal isbound by the arbitration agreement between the parties,
whichisthe sourceof itspower.
Regimefor Costs[Section 31A] :

(1) Inreationtoany arbitration proceeding or aproceeding under any of
the provisions of thisAct pertaining to the arbitration, the Court or
arbitral tribund , notwithstanding anything contained inthe Codeof Civil
Procedure, 1908 (5 of 1908), shall havethediscretion to determine :-

(& whether costsare payable by one party to another;
(b) theamount of such costs; and
(c) when such costsareto bepaid.
Explanation :- For the purpose of thissub-section,  costs’ meansreasonable
costsrelatingto :-
(i) thefeesand expensesof thearbitrators, Courtsand witnesses,
(i) legal feesand expenses;
(iii) any adminigtrationfeesof theingtitution supervising thearbitration; and
(iv) any other expensesincurred in connection with the arbitral or Court
proceedingsand thearbitral award.
(2) IftheCourtor arbitral tribunal decidesto makean order asto payment
of costs, :
(8 thegenerd ruleisthat theunsuccessful party shall be orderedto pay the
costsof the successful party; or
%2017 SCC OnLineDel 10285
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(b) the Court or arbitral tribuna may makeadifferent order for reasonsto
berecorded inwriting.

(3) In determining the costs, the Court or arbitral tribunal shall haveregard
todl thecircumstances, including::

(@ theconduct of dl theparties;
(b) whether aparty has succeeded partly inthe case;

(c) whether theparty had madeafrivolouscounterclaimleadingtodeay in
thedisposal of thearbitral proceedings; and

(d) whether any reasonabl e offer to settlethe disputeismade by aparty
and refused by the other party.

(4) TheCourtor arbitral tribunal may make any order under thissection
including the order that aparty shall pay :-

(& aproportion of another party’scosts,

(b) astated amount in respect of another party’scosts,

(c) costsfrom or until acertain dateonly;

(d) costsincurred before proceedings have begun;

(e) costsrelatingto particular stepstakeninthe proceedings;
(f) costsrelating only to adistinct part of the proceedings, and
(9) interest on costsfromor until acertain date.

(5) Anagreement which hasthe effect that aparty isto pay thewholeor
part of thecostsof thearbitrationinany event shall beonly vaidif such
agreement ismade after the disputein question hasarisen.

Cost of Arbitration :

Theexplanation defining theterm * costs’ for the purpose of thissub-
section has been added. The circumstances which haveto betaken into
account whiledetermining the costshave beenlaid downin the sub-section
(3) of (Section 31 A). Thisprovision hasbeen added to determinethe costs
incurred during the proceedingsincluding the ones mentioned under Section
31(8) of theAct. Cost of arbitration meansreasonable cost relating to fees
and expenses of Arbitrators and witnesses, legal fees and expenses,
administration fees of theingtitution supervising the arbitration and other
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expensesin connection with arbitral proceedings. Thetribunal can decide
the cost and share of each party. Theregimefor costs has been established
which hasapplicability to both arbitration proceedingsaswell asthelitigations
arising out of arbitration. important aspect of the Sectionisthat it clarifies
that the power to award costsisindependent of the Code of Civil Procedure,
1908. Hence, theseissuesre ating to costsareto be decided notwithstanding
provisonsinthe Codeof Civil Procedure, 1908 which may go against Section
31A.

In the case of Sheetal Maruti Kurundwade vs. Metal Power
Analytical (I) Pvt. Ltd. and Ors(2017), apetition wasfiled by one of the
partiesunder Section 9, 12(3) and 12(5) whilealleging that the presiding
arbitrator appointed was previoudly briefed by the counsel of theother side
inadifferent case, and so the appointment was contrary to the 1996 Act.
The Bombay High Court did not entertain the petition and dismissed it on
the basisof therebeing no “foundationinfact or law” . The High court stated
that the petitioner completely ignores Section 31A and so failed to award
the costs on the respondent to the petition. The court could not haveleft the
partiesto bear their own costswithout recoding reasonsthereforeasrequired
under Section 31A(2)(b).

Termination of Proceedings[Section 32] :
1. Thearhitra proceedingsshdl beterminated by thefind arbitral award

or by an order of thearbitral tribunal under sub-section (2).

2. Thearbitrd tribuna shdl issuean order for thetermination of thearbitral
proceedingswhere-

a. theclamant withdrawshisclaim, unlessthe respondent objectsto the
order and the arbitral tribunal recognisesalegitimateinterest onhis
part in obtaining afina settlement of the dispute,

b. thepartiesagree onthetermination of the proceedings, or

c. thearbitra tribuna findsthat the continuation of the proceedingshas
for any other reason become unnecessary or impossible.

3. Subject to section 33 and sub-section (4) of section 34, the mandate
of thearbitra tribunal shall terminatewith thetermination of thearbitral
proceedings.
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Section 32 of Act providesfor thetermination of arbitral proceedings.
Subsection 1 providesthat Thearbitral proceedingsshall beterminated by
thefinal arbitral award or by an order of the arbitral tribunal under sub-
section (2) where subsection 2 describesthree eventualities- withdrawal of
clam by damant, agreement of partiesfor thetermination of the proceedings,
or wherethearbitral tribunal findsthat the continuation of the proceedings
hasfor any other reason become unnecessary or impossible.

Following are the Situationswhen proceedingsterminate :
Default of the claimant —s. 25(1)(a) & (¢)
Settlement —s. 30
Final award—s.32(1) & s. 35

Tribunal order —s. 32(2) o Failure of partiesto makeadvance payment
—s.38

» Thedtuation where court terminatesthe proceedingsunder section 29
A.

Digtinction between ter mination of Arbitral proceedingsunder Section
25 and Section 32 of theArbitration Act, 1996:

Supreme Court in SREI Infrastructure Finance Limited v. Tuff
Drilling Private Limited® wheretheissueinvolved waswhether thearbitral
tribunal which had terminated arbitral proceedingsunder Section 25(a) of
the Arbitration Act due to non-filing of claim by the claimant, had any
jurisdictionto consider an applicationfor recall of itsorder terminating the
arbitration proceedings upon sufficient cause being shown by the claimant.
Inthe said judgement, the Supreme Court held that thearbitral tribunal had
jurisdictiontorecdl itsorder of terminating the arbitration proceedingsunder
Section 25 of theAct.

However, The Supreme Court in the case of Sai Babu v. M/SClariya
SeelsPrivate Limited “* held that once the sole arbitrator terminatesthe
arbitration proceedingsunder Section 32(2)(c) of Arbitrationand Conciliation

“[(2018) 11SCC470],
4 (decided on May 1, 2019),

vV V V V
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Act, 1996 (“ Arbitration Act”), the same cannot be subsequently recalled.
The primary concern herewaswhether thearbitrator had thejurisdiction to
recall thearbitration proceedingsterminated under Section 32(2)(c) of the
Arbitration Act. The Supreme Court was of the opinion that the eventuaity
asenvisaged under Section 32 of theArbitration Act would arise only when
the claim is not terminated under Section 25(a) of the Arbitration Act.
Therefore, once the mandate of the arbitral tribunal isterminated with
termination of arbitral proceedings, thearbitrator doesnot havetheauthority
to recal the proceedingsterminated under Section 32 of theArbitration Act.

Correction and I nter pretation of Awar d; Additional Award [Section 33] :

(1) Withinthirty daysfromthereceipt of thearbitral award, unlessanother
period of time has been agreed upon by the parties—

(@ aparty, with noticetothe other party, may request thearbitral tribunal
to correct any computation errors, any clerica or typographical errors
or any other errorsof asimilar nature occurring inthe award;

(b) if soagreed by the parties, aparty, with noticeto the other party, may
request thearbitral tribunal to givean interpretation of aspecific point
or part of the award.

(2) Ifthearbitral tribunal considersthe request made under sub-section
(1) tobejudtified, it shall makethecorrection or givetheinterpretation
withinthirty daysfromtherece pt of therequest and theinterpretation
shall form part of thearbitral award.

(3) Thearbitral tribunal may correct any error of thetypereferredtoin
clause (@) of sub-section (1), onitsowninitiative, within thirty days
fromthedate of thearbitral award.

(4) Unlessotherwiseagreed by the parties, aparty with noticeto the other
party, may request, within thirty daysfrom thereceipt of thearbitral
award, thearbitral tribunal to make an additional arbitral award asto
clamspresentedinthearbitral proceedingsbut omitted fromthearbitra
award.
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(5) Ifthearbitral tribunal considersthe request made under sub-section
(4) to bejutified, it shal maketheadditiond arbitral award within sixty
daysfrom thereceipt of such request.

(6) Thearhitral tribuna may extend, if necessary, the period of timewithin
which it shall make acorrection, give an interpretation or make an
additional arbitral award under sub-section (2) or sub-section (5).

(7) Section 31 shal apply to acorrection or interpretation of thearbitral
award or to an additiona arbitral award made under thissection.

Section 33 of theArbitration & Conciliation Act, 1996, issimilar to
Section 152 of the Code of Civil Procedure, 1908 asthe latter provision
also speaksof correction of judgmentsor decrees or orders on account of
clerical or arithmetical mistakesor errorsarising from accidental slip or
omission. Section 33 of theA & CAct essentially isintwo parts. One part
gpeaksof and deal swith what isknown asan additional award on account
of thearbitra tribuna omitting to deal with certain claimswhich have been
made beforeit and which aspect isthe subject matter of Section 33(4) of the
A & CAct, 1996 with the related sub-sections being sub-sections (5) to (7)
of Section 33 of theA & CAct, 1996.

Oncethereisan additiona award, it isconsidered asaseparate award,
and thereisno merger of theaward already passed for some claimswiththe
additional award. Thelater additional award isgiven by law astatusof an
‘additional award’ . When thereiscorrection to theaward, arithmetical or
clerica, theorigina award passed mergesinthe corrected award and hence,
the period of limitation necessarily and only startsby applying the doctrine of
merger from thereceiving of the corrected copy of the corrected/amended
award.

Section 34(3) of theA & CAct, 1996 on literal reading providesthat
the period of three monthscommences, for filing of the objections, fromthe
dateof “disposa” by thetribunal of an application made under Section 33 of
theA & CAct, 1996. It ispertinent to mention that whereasthefirst part of
Section 34(3) of theA & CAct, 1996 talksof three monthsperiod for filing
of objectionsfrom receiving of thearbitral award, thelater part of Section
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34(3) of theA & CAct, 1996 talks of commencement of period, not from
receiving of the copy of the amended award pursuant to allowing an
application under Section 33 of theA & CAct, 1996 but from the date of
disposal of the gpplication filed under Section 33 of theA & CAct, 1996. It
isbeyond debate that objectionsto an arbitral award areto befiled only
after receiving the copy of theaward and thisisobvioudy becauseitisonly
when the award is read and understood, can the grievance be found on
account of aparticular issue being decided in aparticular manner®. What
requires emphasisisthat an award has necessarily to beread before the
period of limitation can besaid to have commenced for filing of objectionsto
an award and for which there hasto be available a copy of theaward.

BB

42 Shivam God https://tilakmarg.com/opinion/section-33-of -the-arbitrati on-additional
-award/



CHAPTER 7 RECOURSE AGAINST
ARBITRAL AWARDS
Application for SettingAsideArbitral Award :

(1) RecoursetoaCourt againgt an arbitral award may bemadeonly by an
application for setting aside such award in accordance with sub-section
(2) and sub-section (3).

(2 Anarbitra award may be set aside by the Court only if :-

(@ theparty making the application [ establisheson thebasisof therecord
of thearbitral tribunal that :-

(i) aparty wasunder someincapacity, or

(ii) the arbitration agreement is not valid under the law to which the
partieshave subjected it or, failing any indication thereon, under the
law for thetimebeinginforce; or

(iit) the party making theapplication wasnot given proper noticeof the
appointment of an arbitrator or of the arbitral proceedings or was
otherwise unableto present hiscase; or

(iv) thearbitral award deal swith adispute not contemplated by or not
faling within thetermsof the submissionto arbitration, or it contains
decisionson mattersbeyond the scope of the submissionto arbitration:

Provided that, if the decisions on matters submitted to arbitration
can be separated from those not so submitted, only that part of the
arbitral award which contains decisions on matters not submitted to
arbitration may be set aside; or

(v) the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties, unlesssuch
agreement wasin conflict with aprovision of thisPart fromwhichthe
parties cannot derogate, or, failing such agreement, was not in
accordancewiththisPart; or

1 Subs. by Act 33 of 2019, s. 7, for “furnishes proof that” (w.e.f. 30-8-2019).
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(b) theCourt findsthat :-

(1) the subject-matter of the disputeisnot capable of settlement by
arbitration under thelaw for thetimebeinginforce, or

(i) thearbitra award isin conflict withthe public policy of India.

[ Explanation 1 :- For the avoidance of any doubt, it isclarified that an
awardisin conflict withthe public policy of Indig, only if :-

(i) themaking of theaward wasinduced or affected by fraud or corruption
or wasinviolation of section 75 or section 81; or

(ii) itisincontraventionwith thefundamenta policy of Indian law; or
(i) itisin conflict with themost basic notionsof morality or justice.

Explanation 2 :- For the avoidance of doubt, thetest asto whether thereis
acontravention with thefundamental policy of Indianlaw shdl not entail a
review onthemeritsof thedispute.]

3[(2A) An arbitral award arising out of arbitrations other than
international commercia arbitrations, may a so be set aside by the Court, if
the Court findsthat theaward isvitiated by patent illegality appearing onthe
face of theaward:

Provided that an award shall not be set aside merely on the ground of
an erroneous application of thelaw or by reappreciation of evidence.]

abitral

(3) Anapplicationfor setting aside may not be made after three months
have elapsed from the date on which the party making that application
had received thearbitral award or, if arequest had been made under
section 33, from the date on which that request had been disposed of
by thearbitral tribund :

Provided that if the Court is satisfied that the applicant was prevented
by sufficient cause from making the application within the said period of
threemonthsit may entertain the gpplication within afurther period of thirty
days, but not thereefter.

(4) On receipt of an application under sub-section (1), the Court may,
whereitisappropriate and it is so requested by aparty, adjournthe
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proceedingsfor aperiod of time determined by it in order to givethe
arbitral tribuna an opportunity to resumethearbitral proceedingsor to
take such other action asintheopinion of arbitra tribund will diminate
thegroundsfor setting asidethe arbitral award.

[(5) Anapplication under thissection shall befiled by aparty only after
issuing aprior noticeto the other party and such application shall be
accompanied by an affidavit by the applicant endorsing compliance
withthesaid requirement.

(6) Anapplication under this section shall be disposed of expeditioudly,
andinany event, withinaperiod of oneyear fromthedateonwhichthe
noticereferred to in sub-section (5) isserved upon the other party.]

Thearbitration award made by thearbitra tribunal isopento challenge
onthegrounds mentionedin section 34 of the 1996 Act. Section 34 provides
for themanner and groundsfor chalengeof thearbitral award. Section 34 of
theActisbased on Article 34 of the UNCITRAL Mode Law and the scope
of the provisionsfor setting asidethe award isfar lessthan it was under
the Sections 30 or 33 of the 1940 Act. In Municipal Corp. of Greater
Mumbai v. Prestress Products (India), the court held that the new Act was
brought into being with the express Parliamentary objective of curtailing
judicia intervention. Section 34 significantly reducestheextent of possible
challengeto anaward.

The Supreme Court in Oil and Natural Gas Commissionv. \\estern
Company of North America?, while dealing with the arbitration Act, 1940,
saidthat till an awardistransformed into ajudgment itislifelessfromthe
point of view of itsenforceability. Thisisbecause of thefact that only after
the court passes adecree and judgment in terms of theaward, it getsan
independent life But under the present Act, no such decreefromthecourtis
necessary. The award can be enforced in the same manner asif it werea
decreeof the court. Thisisonly after the expiry of theterm for making an
application to set asidethe arbitral award or after therefusal of application,
if made.

2(1987) SCR 1024.
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In SS Fasteners v.Satya Paul Verma,® it has been held that an
aggrieved party canfilean applicationfor setting asidetheaward only under
therelevant provisionsof theAct. Hecannot fileaseparate suit challenging
thevalidity of theaward, which had assumed thestatus of acivil court decree.
Under the Code of Civil procedurethereisapresumptionthat theawardis
validinexistenceand ispassed by acourt of competent jurisdiction after
following thedue procedure.* Similarly, in Bhanwarlal Bhandari v. Universal
Heavy Mechanical Lifting Enterprises’ it washeld that under anaward is
set agdein gpped orinrevison, evenif erroneousitisbinding ontheparties.
Itisto beremembered that even thoughfor the purpose of enforcement the
award isdeemed asthe decree of the court; it isinfact not thejudgment or
decree of the court inthe exercise of thejudicia power of state.®

Sec. 34 providesthat acourt on certain grounds specified therein may
set anarbitral award side. Thegrounds mentionedin Clause (@) to Sub-Sec.
2 of Sec. 34 entitlesthe court to set asdean avard only if the parties seeking
suchrelief furnishes proof asregardsthe existence of the groundsmentioned
therein.

FurnishesProof :

Intheaforesaid case, an award was passed agai nst the Respondent by
the SoleArbitrator. The award was challenged by the Respondent under
Section 34 of theAct beforethe Digtrict Court of Delhi, which wasrejected
inview of theexclusivejurisdiction clause. InAppeal, the High Court of
Dédhi referred back the partiesto the District Judge, tofirst frameissuesand
then decide on evidence, including the opportunity to crossexaminewitnesses
who givedepositions. The question before the Supreme Court waswhether
thereisany requirement to lead evidencein an applicationto challengean
award under theAct?The Supreme Court interpreted thewords* furnishes
proof” appearing in Section 34(2)(a) and referred to the Arbitration and
Conciliation (Amendment) Bill of 2018, being Bill N0.100 of 2018, which
providesfor an amendment to Section 34(2)(a) of the principal Act, and
$AIR 2000 Punj& Har. 301.
4The Code of Civil Procedure 1908, Order 21, Rule 24.

SAIR 2000 Punj& Har. 301.
5G.C. Kanungo v. Sate of Orissa (1995) SCC96.
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proposes substitution of thewords*“ furnishesproof that”, with “ establishes
onthebasisof therecord of thearbitral tribunal that”.

Inview of theabove, the Supreme Court concluded that :

“ Anapplication for setting asidean arbitral award will not ordinarily
require anything beyond the record that was before the Arbitrator.
However, if there are matters not contained in such record, and are
relevant to the determination of issuesarising under Section 34(2)(a),
they may be brought to the notice of the Court by way of affidavits
filed by both parties. Cross-examination of persons swearing to the
affidavits should not be allowed unless absol utely necessary, asthe
truth will emerge on a reading of the affidavits filed by both
parties.”

The Grounds Under Section 34(2) :-
I ncapacity of Parties:

Asageneral rule, any natural or legal person, who hasthe capacity to
enter into avalid contract, has the capacity to enter into an arbitration
agreement. Thelack of capacity isground for objectionto an arbitration
agreement or an arbitration award. Thisincapacity may beintheform of
incapacities like infancy; it may be incapacity by personal law. These
incapacitiesstrike at theroot of one'sclamto an arbitral award. An arbitral
awardwhichisaresult of such arbitration agreement whichisinvalid under
thelaw governing minorsought to be set aside.

Arbitration Agreement not Valid :

If thearbitration agreement doesnot exist or thereissuch an agreement
butisinvdid, thetribuna will haveno jurisdiction onthedispute submitted to
it. Itwill beacase of patent lack of jurisdiction which cannot be conferred
onthearbitral tribunal by the agreement of the parties.” In the absence of
any exigting valid agreement, there can be no valid agreement. Taipack Ltd.
v.RamkishoreNagar Mal®isan example where there was an agreement for
the sale and purchase and there was al so an arbitration clause, but inthe

"Tarpore& Co. v. Sate of Madhya Pradesh, (1994) 3SCC 521 at 530
82007 (3) Arb. LR402 (Del).
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purchaseorder itsaf madeit clear thet thearbitration clausewasnot operative,
than it could not be said that therewas an arbitration agreement betweenthe
parties, and hencethe award could not be upheld.

Non-Compliance of DueProcess:

Section 34 (2) (a) (iii) providesthat the party making the application
not being given proper notice of appointment of arbitrator or of proceedings
or otherwise unableto present hiscaseisaground for the setting aside of
arbitral award. For proper management of arbitral proceeding, aparty must
givenoticeof appointment of arbitrator to the other party, whilethearbitrator
must give notice of the date, time and place of the arbitration proceeding to
the parties. Thiswould congtitute sufficient compliance of the requirement of
notice.® Any proceedinginwhichaparty isunableto presentinthearbitration
will militate againgt the mandate of section 18 of the Act which requiresthat
aparty shall betreated with equality, and each party shall be given equal
opportunity to present hiscase. If the party to thetermsof contract hasnot
been impleaded as a necessary party to the arbitral proceedings, such
proceedingsand theresulting awvard will havenoforceof law.° Likewisg, if
aparty hasbeen treated with bias or hasnot been afforded full opportunity
to present his case, theaward will beliableto be set asidefor lack of due
process.

Lack or Excessof Jurisdiction:

Anaward may beset asideif it deal swith adispute not contempl ated
by, or, not falling under theterms of submission to the agreement and also
may be set asideif it contains decision on matters beyond the scope of
submission becausein thiscasethearbitrator will do something which the
parties never authorized him to do or legal regime does not permit. The
arbitrd tribuna cannot act arbitrarily, irrationally capricioudy or independent
of the contract; itssolefunctionisto arbitration, according to theterms of
the contract. In Union of Indiav.Banwarilal& Sons (P) Ltd. wherethe
arbitrator relied upon the evidence of lay person, failed to apply the correct
%SohanLal Guptav. Asha Devi Gupta (2003) 7 SCC 492.

®Hindustan Shipyard Ltd. v.Essar Oil Ltd. 2005 (1) Arb. LR454AP.
11(2006) 5 SCC 304.
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principlesof evaluation but took the relevant document and other factors
into account, the Supreme Court held that award vitiated and liableto be set
asde,
Improper Composition of Arbitral Tribunal :

If the appointment of thearbitral tribunal isnot in accordancewith the
arbitration agreement, the arbitration proceedingswill beinvalid and the
resulting award will beliableto be set aside asnullity. Arbitral tribunal is
competent to ruleon itsown jurisdiction including ruling on any objection
with respect totheexistence or thevalidity of thearbitration agreement. 22 | f
any of the partiestothearbitral agreement questionsthejurisdiction of arbitra
tribunal, and thesameisrejected by thetribund, such party may not approach
thecourt at thetime, but on thisground,aparty can make an application for
the setting aside of thearbitra award. But after the verdict of Supreme Court
in the SBP Co. v. Patel Engineering Company,® if the chief justice of
Indiaand chief justice of high court exercisetheir power, it will not beopen
for thearbitral tribuna to decideitsown jurisdiction. Itimpliesthat thechief
justicewill appoint arbitra tribuna after deciding thevalidity of thearbitration
agreement and that would befind. So, in thiscondition thisground will not
beavailablewith the party for the setting aside of arbitral award. InNarayan
Prasad Lohia v. NikunjKumar Lohia and Ors'*the Supreme Court
observedthat :

The opening words of section 34(2)(a)(v) makeit very clear that if
the composition of thearbitral tribunal or thearbitral procedureisin
accordance with the agreement of the parties, asinthiscase, thenthere
can be no challenge under thisprovision. The question of “unlesssuch
agreement asin conflict withthe provisonsof thisAct” would only arise
if thecomposition of thearbitral tribunal or thearbitral procedureisnot
inaccordance with the agreement of the parties. When the composition
or the procedureisnot in accordance with the agreement of the parties
then the parties get aright to challengethe award. But eveninsucha

2 Arbitration & Concilition Act, 1996. Section 16.
13(2005)8 SCC618.
“AIR2002 SC 1139
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casetheright to challengetheawardisredtricted. Thechallengecanonly
be provided theagreement of the partiesisin conflict withaprovision of
Part | which the parties cannot derogate.

In other words, even if the composition of the arbitral tribunal or the
arbitral procedureisnot in accordancewith the agreement of the partiesbut
if such composition or procedureisin accordancewith the provisionsof the
sadAct, thentheparty cannot chalengetheaward. Thewords*“failing such
agreement” havereferenceto an agreement providing for the composition of
thearbitral tribunal or thearbitral procedure. They would comeinto play
only if thereisno agreement providing for the composition of the arbitral
tribunal or thearbitral procedure. If thereisno agreement providing for the
composition of the arbitral tribunal or the arbitral procedure and the
composition of the arbitral tribunal or the arbitral procedurewasnot in
accordancewith Part | of the said Act then also achallengeto theaward
would be available. Thus so long asthe composition of thearbitral tribunal
or thearbitral procedurearein accordancewith the agreement of the parties,
Section 34 doesnot permit challengeto an award merely onthe ground that
the composition of thearbitral tribuna wasin conflict with the provisionsof
part | of theAct.

Subject Matter of the Dispute not Capable of Settlement by
Arbitration [section 34(2)b] :

The subject matter of the dispute should be capabl e of settlement by
arbitration. It meansthat disputes can lawfully bereferred to arbitration.
Whether adispute can bereferred to arbitration isusually set up asdefence
to theenforcement of arbitral agreement or theaward, becauseall matters
are not capabl e of settlement by arbitration. Asamatter of general law,
certain mattersarereserved for traditional litigation by courtsaone. Such
mattersinclude the matterswhere the type of remedy required isnot one
whichanarbitral tribunal isin power to grant.

In Booz Allen & Hamilton Inc. v. SBI Home Finance Limited and
others™, the court observed that the well-recognised examples of non-
arbitrabledisputesare:

15(2011) 5SCC532
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I.  disputesrdatingtorightsand liabilitieswhichgiveriseto or ariseout of
crimind offences;

ii.  matrimonia disputesrelatingtodivorce, judicial separation, restitution
of conjugal rights, child custody;

jii. guardianship matters,

iv.  insolvency and winding-up matters,

V. testamentary matters(grant of probate, lettersof administration and
succession certificate); and

Vi. evictionor tenancy mattersgoverned by specid satuteswherethetenant

enjoysstatutory protection againgt eviction and only the specified courts
are conferred jurisdictionto grant eviction or decide the disputes.

In Abdul Kadir Shamsuddin Bubere v. Madhav Prabhakar Oak®®,
seriousallegationsof fraud were held by the Court to be asufficient ground
for not meking areferenceto arbitration. Theaforesaid judgment wasfollowed
by this Court in N. Radhakrishnan v. Maestro Engineers and Others"’,
whilecons dering thematter under the present Act. Inthat case, therespondent
had instituted asuit against the appel lant, upon which the appellant filed an
gpplication under Section 8 of theAct. Thegpplicant made seriousdlegations
against the respondents of having committed mal practicesin the account
books, and manipulation of thefinances of the partnership firm. ThisCourt
held that such acase cannot be properly dealt with by the arbitrator, and
ought to be settled by the Court, through detailed evidence led by both
parties. When the caseinvol ves seriousalegationsof fraud, thedictacontained
inthe aforesaid judgmentswoul d be understandable. However, at the same
time, meredlegation of fraudinthe pleadings by one party against the other
cannot be aground to hold that the matter isincapable of settlement by
arbitration and should be decided by thecivil court. In SvissTiming Ltd. v.
Commonwealth Games 2010 Organising Committee'® and World Sport
Group (Mauritius) Ltd. v. MSM Satellite (Sngapore) Pte. Ltd.* held
that allegations of fraud are not abar to refer partiesto aforeign-seated

16 AIR 1962 SC 406
17(2010) 1 SCC 72

182014 (6) SCC677.
19 A1R 2014 SC 968.
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arbitration and that the only exception to refer partiesto foreign seated
arbitration arethosewhich are specified in Section 45 of Act, i.e. in cases
wherethearbitration agreement iseither (i) null and void; or (ii) inoperative;
or (iii) incapableof being performed. Thus, it seemed that though allegations
of fraud arenot arbitrablein ICAswith aseat in India, the same bar would
not apply to ICAswith aforeign seat. In A. Ayyasamy v. A. Paramasivam
& Ors®, the Supreme Court observed that mered |l egation of fraud smplicitor
may not beaground to nullify the effect of arbitration agreement between
the parties. Itisonly inthose caseswhere the Court, while dealing with
Section 8 of the Act, findsthat there are very seriousallegations of fraud
which makeavirtua caseof criminal offence or whereallegationsof fraud
are so complicated that it becomes absolutely essential that such complex
issuescan bedecided only by civil court onthe appreciation of thevoluminous
evidencethat needsto be produced, the Court can sidetrack the agreement
by dismissing application under Section 8 and proceed with the suit on merits,
It can be so done &l so in those caseswhere there are serious al legations of
forgery/fabrication of documentsin support of the pleaof fraud or where
fraudisalleged against the arbitration provisionitself or isof such anature
that permeates the entire contract, including the agreement to arbitrate,
meaning thereby inthosecaseswherefraud goesto thevdidity of thecontract
itself of theentire contract which containsthearbitration clauseor thevalidity
of thearbitration clauseitself. Reverse position thereof would bethat where
therearesmpleallegationsof fraud touching upontheinternal affairsof the
party inter seand it hasnoimplication in the public domain, thearbitration
clause need not be avoided and the parties can berelegated to arbitration.
Whiledealing with such anissueinan application under Section 8 of theAct,
thefocus of the Court hasto be on the question asto whether jurisdiction of
the Court hasbeen ousted instead of focusing ontheissueasto whether the
Court hasjurisdiction or not. It hasto be kept in mind that insofar asthe
statutory scheme of the Actisconcerned, it does not specifically exclude
any category of casesasnon-arbitrable. Such categoriesof non- arbitrable
subjectsarecarved out by the Courts, kegpinginmind theprincipleof common
law that certain disputeswhich are of public nature, etc. are not capabl e of
(2016) 10 SCC 386.
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adjudi cation and settlement by arbitration and for resol ution of such disputes,
Courts, i.e. publicfor a, arebetter suited than aprivateforum of arbitration.
Therefore, theinquiry of the Court, whiledealing with an application under
Section 8 of theAct, should be on the af oresaid aspect, viz. whether the
natureof disputeissuchthat it cannot bereferred to arbitration, evenif there
isan arbitration agreement between the parties. When the case of fraudis
set up by one of the partiesand on that basisthat party wantsto wriggle out
of that arbitration agreement, atrict and meticulousinquiry intothead legetions
of fraud isneeded and only when the Court is satisfied that the allegations
areof seriousand complicated naturethat it would be more appropriatefor
the Court to deal with the subject matter rather than relegating the partiesto
arbitration, then a one such an application under Section 8 should berg ected.
Law of limitation under. Inthe same vein, the Supreme Court in Ameet
Lalchand Shah & Ors. v. Rishabh Enterprises and Anr.?, has held that
an appointed arbitrator can thoroughly examinethe allegationsregarding
fraud.

PublicPolicy :

InIndia, thedoctrineof public policy, asevolved by the common law
codesin U.K. hasbeen codified in Sec. 23 of Indian Contract Act, 1872.2
Under Arbitration & Conciliation Act 1996, itisalso codified asaground
for setting aside an arbitral award. But, neither Indian Contract Act, 1872,
nor theAct definethe expressing public policy, or opposed to public policy.
Thisexpression hasbeen defined by court timeto time. Anaward contrary
to the substantive provisionsof law or the provisionsof theArbitration and
ConciliationAct, 1996 or againgt thetermsof the contract would be patently
illegal and opposedtothepublicpolicy of India If it affectstherightsof the
parties, it would be open to interference by the court under Sec. 34 (2) of
theAct of 19962 Thisassumesimportanceinthelight of thefact that itisa
major ground for refusing the enforcement of awardswithout ingsting upon
the proof from the opposite party.

2 |ndian Contract Act, Sec. 23
ZHindustan Zinc Ltd. v. Friends Coal Carbonisation (2006) 4 SCC 445
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Deciding thequestion asto whether the award could be set aside, if the
arbitrd tribuna hasnot followed the mandatory procedure prescribed under
Sections24, 28 or 31(3), which affectstherightsof the parties, the Supreme
Court in the case of Oil & Natural Gas Corporation Ltd. v. SAW Pipes
Ltd.**observedinrelationto public policy :

Therearetwo schoolsof thought —* the narrow view” school and “the
broad view” school. According to the former, courts cannot create new
headsof public policy whereasthelatter countenancesjudicia law-making
in this area. The adherents of the “the narrow view” school would not
invalidate acontract on the ground of public policy unlessthat particular
ground had been well- established by authorities. Hardly ever hasthevoice
of thetimorous spoken more clearly and loudly thaninthesewordsof Lord
Davey in Jansonv. Driefontein Consolidated Gold MinesLtd.:>“Public
Policy isalwaysan unsafe and treacherous ground for legal decision” .
That wasin theyear 1902. Seventy-eight years earlier, Burrough, J,, in
Richardsonv. Mellish*described public policy as*avery unruly horse, and
when onceyou get astrideit you never know whereit will carry you.”

Itisthusclear that the principlesgoverning public policy must beand
are capable, on proper occasion, of expansion or modification. Practices
which were considered perfectly normal at onetime havetoday become
obnoxiousand oppressiveto public conscience. If thereisno head of public
policy which coversacase, then the court must in consonancewith public
conscience andin keeping with public good and publicinterest declare such
practiceto be opposed to public policy. Aboveall, in deciding any case
which may not be covered by authority our courts have beforethem the
beacon light of the Preambl e to the Constitution. Lacking precedent, the
court can awaysbe guided by that light and the principlesunderlying the
Fundamentd Rightsand the Directive Principlesenshrinedin our Condtitution.

The Supreme Court in Murlidhar Agarwal and Anr. vs. Sateof U.P.
and Ors.?’, whiledealing with the concept of ‘ public policy’ observed :
24 A|R 2003 SC 2629
%(1902) AC 484, 500
%(1824) 2 Bing 229, 252
ZMANU/SC/0391/1974
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Public policy doesnot remain static in any given community. It may
vary from generation to generation and even in the same generation.
Public policy would beamost usdessif it wereto remaininfixed moulds
fordltime

On this aspect, eminent Jurist & Senior Advocate Late Mr.
NaniPalkhivala while giving his opinion to ‘Law of Arbitration and
Conciliation’ by Justice Dr. B.P. Saraf and Justice SM. Jhunjhunuwal a,
noted :

| amextremely impressed by your anaytica approachindedingwith
thecomplex subject of arbitrationwhichisemerging rapidly asan dternate
mechanism for resolution of commercia disputes. Thenew arbitration
law hasbeen brought in parity with statutesin other countries, though |
wish that the Indian law had aprovision similar to Section 68 of the
EnglishArbitrationAct, 1996 which gives power to the Court to correct
errorsof law intheaward.

| welcome your view on the need for giving the doctrine of “public
policy” itsfull amplitude. | particularly endorseyour comment that Courtsof
law may interveneto permit challengeto anarbitral award whichisbased on
anirregularity of akind which hascaused substantid injustice.

If the arbitral tribunal does not dispense justice, it cannot truly be
reflective of an aternate dispute resol ution mechanism. Hence, if theaward
hasresulted inaninjustice, aCourt would bewe | withinitsright in upholding
thechallengetotheaward onthegroundthat it isin conflict with the public
policy of India
Result would be - award could be set asideif itiscontrary to :

(@ fundamentd policy of Indianlaw; or
(b) theinterest of India; or
(¢) judticeor mordity, or
(d) inaddition,ifitispatentlyillegd.
[llegality must gototheroot of thematter and if theillegdlity isof trivia

natureit cannot be held that awardisagainst the public policy. Award could
adsobeset asdeif itissounfair and unreasonabl ethat it shocksthe conscience
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of the Court. Such award isopposed to public policy and isrequired to be
adjudged void.

The Amendment Act 2015 has added an explanation to Section 34 of
theAct. Intheexplanation, public policy of Indiahasbeen clarified to mean
only if: (a) the making of the award wasinduced or affected by fraud or
corruption or wasinviolation of Section 75or 81; or (b) itisin contravention
withthefunda-mental policy of Indianlaw; or (C) itisin contraven-tionwith
themost basi ¢ notionsof themordity or judtice. It clarifiesthat anaward will
not be set aside by the court merely on erroneous application of law or by
re-appreciation of evidence®.

The2015Amendment Act clarifiesunder proviso to section 34(2A) of the
Act. that an award will not be set aside by the court merely on erroneous
application of law or by re-appreciation of evidence. A court will not review
themeritsof the disputein deciding whether theawardisin contravention
withthefundamental policy of Indianlaw (Explanation 2to section 48 of the
Act.), and unless absol utely necessary, the courts should not go beyond the
record beforethe arbitrator in deciding an application for setting asidean
award®. The principleslaid down by the Supreme Court in the case of
Associate Buildersv. Delhi Devel opment Authority* provides guidance
astowhat congtitutes‘ public policy’ under the Act. In Associate Builders,

Hon'’ ble Supreme Court hasheld that :

a) adecision which is based on no evidence or which ignores vital
evidencewould be perverseand contrary to the fundamental policy
of Indian law which is a facet of Public Policy of India under
Section 48(2)(b) - (para 29 to 31).

b) ifanarbitral awardiswithout any acceptablereason or justification
it would shock the judicial conscience and would consequently be
contrary to Justice and as such refused enforcement (para 36).

TheAmendment Act 2015 hasalsointroduced anew section providing
that theaward may be set asideif the court findsthat it isvitiated by patent

2 Proviso to section 34(2A) of theAct
2 Emkay Global Financial ServicesLtd. v. Girdhar Sondhi, (2018) 9 SCC 49.
%(2015) 3SCC49
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illegality which appears on the face of the award in case of domestic
arbitrations. For ICA seated inIndia, ‘ patent illegd-ity’ hasbeen kegp outside
the purview of thearbitra challenge®. A challenge under thissection canbe
filed only after providing prior noticeto the opposite party asper subsection
5 of section 34, but thisprocedural provision hasbeen held to bedirectory,

and not mandatory, in nature®. The Supreme Court, inthe case of Sangyong
Engineering & Construction Co. Ltd. v. National Highways Authority
of India®, interpreted the post-2015 Amendment Act groundsfor challenge
of anarbitral award under Section 34 of theAct and the groundsfor refusal

of enforcement of an arbitral award under Section 48 of theAct. The Supreme
Court hasheldthat theground of “ patentillegdlity” isavailableonly for chalenge
of domestic arbitral awards under Section 34 of theAct.

ScopeAnd Purpose:

The Supreme Court in G Ramchandra Reddy and Co. v. Union of
India** and in Madhya Pradesh Housing Board v. Progressive® while
deding withtheArbitration Act and considering to principa to chalengethe
arbitra award hasreiterated thefollowing points:

(@ thereappraisd of theevidenceby court isnot permissible. An award of
anarbitrator need to beread asawholeto find out theimplication and
meaning thereof of thereasons. The court however doesnot sitinapped
over theaward.

(b) Theinterferencewherereasonsare givenwould still beless, unless
there exist atotal perversity and or the award is based on awrong
proposition of law.

() Eveniftwoviewsarepossibleonainterpretation of centra clause, that
would not bejudtifiableininterfering with theaward specialy whenthe
view so taken is possible one®. But the interpretation of the clause
whichiswholly contrary to law should not be upheld by the court.

81 Section 34(2A) of the Act

%2 Jate of Bihar v. Bihar Rajya Bhumi Vikas Bank, (2018) 9 SCC 472.

8 Civil Appeal No. 4779 OF 2019

(2009) 6SCC414

%(2009) 5SCC678
%Zate of Uttar Pradesh v. Allied construction (2003) 7 SCC 396
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(d) Thejurisdiction of the court to interfere with an award made by an

arbitrator islimited unlessthereisan error apparent on theface of an
award and/or jurisdictiona error and/or legal misconduct.

() Thewrong point of law and apparent, improper and incorrect finding
of factswhich aredemongtratable on the face of themateria onrecord
may betreated asgraveerror and/or legal misconduct.

The scope of section 34 of Arbitration and ConciliationAct 1996 is
limited to the gtipul ations contai ned in section 34(2) of theAct. Theexpression
“ recourseto acourt against an arbitral award” appearingin section 34(1) of
the 1996 A ct cannot be construed to mean only aright to seek the setting
aside of an award. Recourse against an arbitral award could be either for
setting asideor for modifying or for enhancing or for varying or for revising
anaward®. Thejurisdiction of court tointerferewith an award of thearbitrator
isawaysdtatutory. Section 34 isof mandatory nature, and an award can be
set aside only on the court finding the existence of the grounds enumerated
therein and in no other way. Thewordsin section 34(2) that an Arbitral
award can be set aside by thecourt only if areimperative and take away the
jurisdiction of the court to set aside an award on the ground other thanthose
specifiedinthe section. The court isnot expected to sit in appeal over the
finding of theArbitral Tribunal or to re-appreciate evidence as appellate
court. the observation of Supreme Court inthecaseof P. R. S Sockbroker
Itd. v. B. H. H. Security Private Ltd. isappositein thisregard therelevant
portionisreproduce as under®:

“A court doesnot sitin appeal over theaward of anArbitral Tribunal
by reassessing or re-appreci ating the evidence. An award can be challenged
only under the grounds mentioned in section 34(2) of theAct. Therefor in
the absence of any ground under section 34(2) of theAct, itisnot possible
to reexaminethefactsto find out whether adifferent decision canbearrived
a’.

$’GayatriBalaswamy v. 1 SG Novasoft technology 2015(1) Arb. LR 354 (Madras)
% Reported in Indiakanoon.org, judgment dated 14 oct 2011
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Scope of Interference:

The scheme and provision of the 1996 A ct disclose two significant
aspectsrelating to courtsvis-a-visarbitration. Thefirst isthat there should
beminimal interference by court in mattersrelating to arbitration and second
isthesense of urgency shownwith referenceto arbitration matters brought
to court, requiring promptnessindigposal. Section 5 of the 1996 Act provides
that notwithstanding anything contained in any other lawfor thetimebeing
enforce, inmattersgoverned by part | of the 1996 Act, nojudicial authority
shdl intervene except where so provided inthe 1996 Act. Section 34 of the
Act makesit clear that an arbitral award can be set asides on the grounds
enumerated in sub-section 2 of section 34 and on no other ground.

The Supreme Court held that the courts may examinethe question for
consideration, by bearing threefactorsinmind® :-

Thefirstisthat the 1996 Act isaspecia enactment and section 34
providesfor aspecial remedy.

Thesecond, isthat the arbitration award can be set aside only upon
oneof thegrounds mentioned in sub-section 2 of section 34 of theAct.

Thethird isthat proceedings under section 34 requireto be dealt
with expeditioudy.

Under Section 34 of theAct court doesnot review, re-appreciate or re
adjudicatethemeritsof the decisionsrendered by thearbitra tribuna insofar
astheground of public policy isconcerned, itislimitedtofundamenta policies
of Indian law, justicemorality or patent illegaity®.

It issettled law that interpretation isamatter which fallswithin the
purview of thearbitra tribunal andthecourt will notinterferetherewith except
wheretheinterpretation rendered isso perverse or absurd that it was not
possiblefor any personwith arationa mind to havetaken theview taken by
thearbitral tribunal .*

%Fiza Developer and Inter Trade Pwvt. Ltd. v. AMCI Ltd. AIR 2009 Sc (Supp) 2398
“BWL v. Union Of India 2016 (30Arb LR 432 Delhi

4J & K Power Development Corporation v. KIMC Global Market Ltd. 2016(3) Arb
LR338Ddhi
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Thearbitra tribund isthefind arbiter of thedisputesbetweentheparties
referredtoit.*?

A finding pertaining to afinding of fact being perverse or sansany
evidence cannot beaprecedent for it al dependson themateria beforethe
arbitrator. At baseis: hasthearbitrator taken aview whichisplausible. if the
court finds so, nothing beyond hasto be seen by the court.*®

Theawardisnot opento chdlengeontheground that thearbitral tribund
hasreached awrong conclusion or that theinterpretation given by thearbitral
tribunal to the provisionsof the contract isnot correct.*

Itissettled |aw that appreciation of evidenceand returning afinding on
aquestion of fact lieswithin thedomain of thearbitrator. But afact returned
by an arbitral tribunal can be challenged on thelimited ground of either
perversity or ignoring materia evidence®

Arbitrationisintended to be afaster and lessexpensive dternativeto
thecourt. If thisisintention and expectationthanthefindity of arbitral award
assumesmuch importance. Theremedy provided under section 34isinno
sensean appeal . Thelanguage of section 34 isunambiguousand plain. The
useof word only if by thelegidation suggestsapositivemandatethat award
can beset asdeby thecourt if it issatisfied about the existence of any of the
grounds set out in sub section (2) and no other ground.*

Itissettled law that award isnot open to challenge on the ground that
thearbitral tribunal isreached at wrong conclusion or that theinterpretation
given by tribunal to the provisions of the contract isnot correct.*

The court cannot correct an error and cannot make an award under
section 34 of theAct. The court hasno power to allow the claims made by
the claimant which wererejected by arbitral tribund .8

“420rgani zing committee Commonweal th v. Pico Deepali Overlay Consortium, 2016(2)
ArbLR 209 Delhi

“Mohan LalKukreja v. Sunder Kukreja 2016(3) Arb LR 259 Delhi

4 Supra8d

“NHAI v. Hindustan Construction Co. Ltd. 2016 (2) Arb LR 1 Delhi

“NHAI v. Shiva Tractor 2016(1) Arb LR 338 Alahabad

“AVR India Private Ltd. v. Deepak Narang 2016 (1) Arb LR 481

“BMA Commodity Pvt. Ltd. v. KaberiMondal, 2015(2) Arb LR 81 Bombay
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A decisonwhichisperverseor soirrationa that no reasonable person
would havearrived at the samewill not be sustained in court of law.*

Principleof severability :

The court while setting aside an arbitration award under section 34(2)
of theAct cangpply principleof severability totheawardswhichareseverable.
Itiswell settled that technical objectionsand grounds cannot be permitted
toimpedethe cause of interest of justice. The court would mould procedure
to ensure substantial justiceto all parties concerned™. Hence, bad part of
award can be severed from good part and bad part can set aside. It isnot
necessary to set aside entireaward. Where however bad part of awardisso
intermingled and interdependent upon the good part of award that isnot
possibleto sever theaward in such casesit may not be possibleto set aside
theaward partially and whole award hasto be set aside.*

Writ Petition not M aintainable:

Remedy availableto petitioner isto chdlengefinding by filling application
under section 34 of theAct, after final award rendered by Arbitral Tribunal
andwrit petition not maintainable. Wit petitionisnot maintainableand remedy
of the petitioner isto challengethefinding onthe present issuesand tofilean
application under section 34 of theAct only after final awardisrendered by
thearbitrd tribunal®2.InTamilnaduEl ectricity Board v. Sumathi=, itisclearly
heldthat itisnot asif thejurisdiction of the High Court under article 226 of
the Congtitution isbarred but thejurisdiction wasliableto used only where
the negligence was apparent and there was no di spute on the account and
further wheretherewasabreach of article 21 of the Constitution.

BB

SONGC v. Western Geo International Ltd. 2014(4) Arb LR 102 SC

Angle Infrastructure Pvt. Ltd. v. Ashok Manchanda, 2016(2) Arb. LR 394 (Delhi)
IR, S. Jiwani v.Ircon International Itd. 2010 (3) RCR 147

52National Building Construction v. Anita Electricals Pvt. Ltd. 2003 (3) Arb LR
% AIR2000SC 1603



CHAPTER 8 | FINALITY AND ENFORCEMENT
OF ARBITRAL AWARDS

Finality of Arbitral Awards[Section 35] :

Subject to thisPart an arbitral award shall befinal and binding onthe
partiesand personsclaiming under them respectively.

Finality of Award :

Thefinality of arbitral awardsin an arbitral proceeding issubject to
Part V11 of TheArbitration and Conciliation Act 1996. An award becomes
final it preventsthe successful party from subsequently raisingaclaimon
whichhehassucceeded. Likewise, it preventstheloosing party fromraising
theissueonwhichit haslost ‘just because he believesthat on the second
occasion he may have a more sympathetic tribunal, more convincing
witnesses, or abetter advocate.! Thus, Section 35 providesthat an arbitral
award shall befinal and binding on the partiesand persons, claiming under
them respectively. An award can be challenged under section 34 of the Act
otherwiseitisfinal and becomesdecree of court under section 35 and no
objection of jurisdiction on ground of no arbitration agreement can beraised
inexecution.? After commencement of arbitral proceedingsif partiesenter
into an agreement or settlement, not intheform and manner provided under
section 35 of the 1996 Act, it does not amount to an award and does not
foreclose doorsfor theaward forever.

In Cheran Properties Limited v. Kasturi and Sons Limited*, the
Supreme Court interpreted provisions regarding execution of awardsunder
theArbitration and Conciliation Act, 1996. on of theissue before Supreme
Court wasWhether anarbitra award isbinding onathird party (i.e. Cheran)
who isnot asignatory to the arbitration agreement? The Supreme Court
explained that Section 35 of theA& CAct2 statesthat an arbitral awardis
Mustin and Boyd, Commercial Arbitration, second edn,1989,p413.
2R. K. Textilesv. Sulabh Textiles Ltd., 2003(1) Arb LR 303 Bombay
3Jindal Financial and Investment Servicesv. Prakash IndustriesLtd. 2003(1) Arb. LR

313
“Civil Appeal Nos. 10025-10026 of 2017.
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“binding on the parties and persons claiming under them”. Theexpression
“personsclaiming under them” isalegidativerecognition of thedoctrinethat
besidesthe parties, an arbitral award bindsevery person whose capacity or
positionisderived from and isthe same asaparty to the proceedings. This
expression was held to widen the net to include those who claim under the
award, irrespective of whether such person wasaparty to thearbitration
agreement or thearbitral proceedings.

Enfor cement [Section 36] :

(1) Wherethetimefor making an applicationto set asdethearbitra award
under section 34 hasexpired, then, subject to the provisions of sub-
section (2), such award shall be enforced in accordance with the
provisions of the Code of Civil Procedure, 1908 (5 of 1908), inthe
samemanner asif it wereadecree of the court.

(2) Wherean application to set asidethearbitral award hasbeenfiledin
the Court under section 34, thefiling of such an application shal not by
itself render that award unenforceabl e, unlessthe Court grantsan order
of stay of the operation of the said arbitral award in accordancewith
the provisionsof sub-section (3), on aseparate application madefor
that purpose.

(3) Uponfiling of an application under sub-section (2) for stay of the
operation of thearbitra award, the Court may, subject to such conditions
asit may deemfit, grant stay of the operation of such award for reasons
toberecordedinwriting :

Provided that the Court shall, while cons dering the application for grant
of stay inthe case of an arbitral award for payment of money, have due
regard to the provisions for grant of stay of a money decree under the
provisionsof the Code of Civil Procedure, 1908 (5 of 1908).

Enforcement :

Enforcement isnormally ajudicia processwhich either followsor is
simultaneousto recognition and gives effect to the mandate of the award.
The purpose of enforcement isto act asasword inthat the successful party
requeststhe assistance of the court to enforcethe award by exercisingits
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power and applying legal sanction should the other party fail or refuseto
comply voluntarily®.Enforcement meanstheusing thelega measuresto push
the party who ismadeliableinthearbitral proceedings, to carry out the
award. Yet thedefinition of enforcementisnot givenintheAct but themanner
inwhichit should beenforced isgivenin section 36.

Prerequisite Conditions:

Anaward holder would haveto wait for aperiod of 90 daysafter the
receipt of theaward prior to applying for enforcement and execution. During
theintervening period (A further period of 30 days may be granted by a
court upon sufficient cause being shown for condonation of delay), theaward
may be challenged in accordance with Sec-tion 34 of theAct. After expiry
of theaforesaid period, if acourt findsthe award to be enforceable, at the
stage of execution, there can be nofurther challengesasto thevadidity of the
arbitral award. Prior to 2015 amendment Act, an application for setting aside
an award tantamounted to astay on proceedingsfor execution of theaward.
However, by virtue of the Amendment Act, 2015 aparty challenging an
award would haveto moveaseparate applicationin order to seek astay on
the execution of an award.®
Samping and Registration :

Section 35 of the Indian Stamp Act 1899 provides for stamping of
arbitral awardswith specific stamp duties and Section 35 providesthat an
awardwhichisungtamped or isinsufficiently samped isinadmissiblefor any
purpose, which may bevalidated on payment of the deficiency and penalty
(provided it wasorigind). I ssuesrel ating to the stamping and regi stration of
anaward or documentation thereof, may berai sed at the tage of enforcement
under theAct. In M. Anasuya Devi and Anr v. M. Manik Reddy and Ors'.
The Supreme Court had a so observed that the requirement of stamping an
award and registrationiswithin the ambit of Section 47 of the CPC and not
covered by Section 34 of theact. Under Section 17 of the Registration Act,
1908 an award hasto be compulsorily registered if it affectsimmovable
property, 8falingwhich, it shall berenderedinvdid.

5 Julian D M Lew Loukas A MistelisTefanM Kroll. Comparative International
Commercial Arbitration. Kluwer Law Publication First Indian Reprint 2007, New Delhi.
6 Section 36 (2),(3) of theAct

7. (2003) 8 SCC 565
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Defect of automatic stay and effect of Amendment Act, 2015 and
Amendment Act 2019:

Automatic stay wasthemgjor defect intheenforceability of thearbitral
award under Section 36 of theAct towards speedy enforcement whichwas
amended by 2015Act. After amendment, aseparate application would have
to befiled seeking for astay onthe enforcement of thearbitral award. If the
court issatisfied that astay should begrantedit could do so by requiring the
award debtor to provide suitable security or make adepositin court.

In BCCI vsKochi Cricket Pvt. Ltd®. the Supreme Court held that the
award holderscould finally get the benefit of money depositsor security
furnished by award debtors once the award was challenged under Section
34, though after furnishing bank guaranteesto the court. It was held that
generally the 2015 amendments applied prospectively i.e. only to all
arbitrationsand court proceedingsfiled after 23 October 2015. However,
insofar astheamendment to Section 36 was concerned, thesewould apply
retrospectively to even such court proceedingsthat werefiled before 23
October 2015.

IN2019, by Section 13 of theArbitration and Conciliation (Amendment)
Act, 2019, Parliament inserted Section 87 of theAct which read as,

Unlessthe parties otherwise agree, the amendments madeto thisAct
by theArbitration and Conciliation (Amendment) Act, 2015 shall :

a notapplyto:

(i) arbitral proceedings commenced before the commencement of the
Arbitration and Conciliation (Amendment) Act, 2015;

(i) court proceedingsarisng out of or inrdationto sucharbitra proceedings
irrespective of whether such court proceedingsare commenced prior
to or after the commencement of the Arbitration and Conciliation
(Amendment) Act, 2015;

b) apply only to arbitral proceedings commenced on or after the
commencement of theArbitration and Conciliation (Amendment) Act,
2015 and to court proceedings arising out of or in relation to such
arbitral proceedings.

8 MANU/SC/0256/2018:: (2018) 6 SCC 287
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Asingtant outcome of the Section 87, amendmentsmade by theAmendment
Act, 2015 hasbeen put away. And will now not be applicableto Section 34
petitionsfiled after 23 October 2015, but will be applicableto Section 34
petitions filed in cases where arbitration proceedings have themselves
commenced only after 23 October 2015. This would mean that in all
proceedingswhich are ongoing, despitethefact that Section 34 proceedings
have been initiated only after 23 October 2015, yet, the old law would
continueto apply and therewill be an automatic stay on enforceability of
arbitral awardsonfiling an application under Section 34 of theAct.

In Hindustan Construction Company Limited and Ors vs UOI,°
the Hon' ble Supreme Court held that, Section 87 of the Act (2019
Amendment) reversesthe beneficial effectsof the 2015 Amendment Act
whichremedied theorigind mischief contained intheArbitrationAct, 2019
theissuesbeforethe Supreme Court wereasfollows:

(& Whether theintroduction of the 2019 Amendment removesthevery
basi s of the decision of the Supreme Court in BCCI v. Kochi Cricket?

(b) Whether theinsertion of Section 87 of theArbitrationAct and deletion
of Section 26 of the2015Amendment isviolativeof Article 14, Article
19(1)(g), Article21 and Article 300A of the Constitution of India?

On first issue, in the Judgment, the Supreme Court has held that
introduction of Section 87 by the 2019 Amendment which hasthe effect of
reingtating the concept of “ automatic stay” ontheoperation of arbitral awards
whereapetition under Section 34 of theArbitrationAct chalengingan arbitra
award waspending onthe Cut Off Date, isdirectly repugnant tothedecison
of the Supreme Court in BCCI v. Kochi Cricket and the object of the 2015
Amendment. Therefore, Section 15 of the 2019 Amendment removesthe
basisof thejudgment in BCCI v. Kochi Cricket by omitting Section 26 of
the 2015 Amendment from thevery day it cameintoforce. Sincethisisthe
provisionthat hasbeen construed in BCCI v. Kochi Cricket, thefundamental
prop of the said judgment has been removed by retrospectively omitting
Section 26 of the 2015 Amendment altogether from the very day whenit
cameintoforce.

®3MANU/SC/1638/2019
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On second issue, The Supreme Court also held that the insertion of
Section 87 intheArbitration Act placesthe amendment to Section 36 of the
Arbitration Act brought in by the 2015 Amendment ona” backburner” .
I nterestingly, the Supreme Court al so observed that theinsertion of Section
87intheArbitrationAct resultingin resurrection of an automeatic stay quathe
arbitral awardsagainst which apetition under Section 34 waspending ason
the Cut-off Date, hasled to refund applicationsbeing filed in caseswhere
paymentswere made pursuant to ordersgranting aconditional stay onsuch
arbitral awards.

Meaning of As|f theAward werea Decreeof the Court :

Theexpression‘ decree’ hasbeen definedin s2(2) of the Codeof Civil
Procedurein thefollowing words

‘decree’ meanstheformal expression of an adjudicationwhich, sofar
asregardsthe Court expressing it, conclusively determinestherightsof the
partieswith regardto al or any of the mattersin controversy inthesuit and
may beeither preliminary or find. It shal bedeemedtoincludethergection
of aplaint and the determination of any question withins 144, but shall not
include:-

(@ any adjudication from which an appedl liesasan appeal from an order,
OR
(b) any order of dismissal for defaullt.
Explanation:-A decreeispreliminary when further proceedingshaveto be
taken beforethe suit can be completely disposed of. It isfinal when such
adj udication completely disposes of the suit. It may be partly preliminary
andpartly find.”
It may be noted that under 1996 Act theword which have beenusedis
“asif decreg” of court, an award cannot equated to adecree of the court,
commenting uponthewords‘ asif decree’ of court Lakshman Jnoted:-
“thewords* asif’ demonstrate that award and decree or order aretwo
different things. Thelega fictioniscreated for thelimited purposefor
enforcement asadecree. Thefictionisnot intended to makeit adecree
for al purposes under the statutes, weather central or state.”

Parmjeet Snghv. ICDSLtd. AIR 2007 SC 168




Finality and Enforcement of Arbitral awards | 145
In DhirendraBhanuSanghviv.JCDSLid, Bombay,* aDivision Bench
of theBombay High Court said that in construing thewords* asif it werea
decreeof thecourt’, the court must be guided by the substance of the metter,
and not merely form. The substance of the matter isthat whenanawardis
made, it isenforceablein exactly the same manner asadecreeandisas
binding and isas conclusive asany ordinary decree. If aquestion arises
between the parties, theaward can be called in aid to prevent agitation of
the question, which hasaready been decided by theaward. Thereis, therefore,
hardly any distinction of substance between an award which hastheforce of
adecree under s 36, and the decree passed by the court. Once an arbitral
award has becomefinal and binding upon the person or personsclaiming
under and bound by theaward, the award isimpressed with the character of
adecree and can be enforced under the Code of Civil Procedure1908in
the same manner asif it wereadecree of the court. Hence, for the purpose
of execution, theaward itself isto betreated asadecree of the court.*?

Execution of Decree:

Thepartiesto an arbitration agreement impliedly promiseto oneanother
to perform avalid award.® If the award is not performed by the losing
party; the successful claimant can enforceit ‘inthesamemanner asif it were
adecreeof thecourt’, under .the Code of Civil Procedure 1908. An arbitral
award ‘ representsan agreement made between the parties, andismoreand
no less enforceabl e than any agreement made between parties’ .** Section
35 of thisAct providesthat subject to the provisionsof Pt | ‘an arbitral
award shall befina and binding on the partiesand persons claiming under
them respectively.” Section 36 further provides, ‘wherethetimefor making
an application to set aside the arbitral-award under s 34 has expired, or
such application having been made, it hasbeen refused, theaward shall be

112003 (3)Arb LR 82, 87 (Born) (DB). The court wasdealing with acase under s9(2) of
the Insolvency Laws (Arnendrnent) Act 1978.

2M Banerjeeand Sansv. MN Bhagabati 2002 (3) Arb LR 131, 139 (Gau) TheArhitration
and ConciliationAct 1996, S. 30(1).

Bpurdowv. Baily (1704) 2 LdRaym 1039; Bremer Oeltransport GmbH v. Drewry
[1933] All ER 851; Bloemen (FJ) Pty Ltd v. Gold Coast City Council [1973] AC 115,
referred to by Mustill and Boyd, Commercial Arbitration, Secondedn, 1989, p 417.
“Bremer Oeltransport GmbH v. Drewry [1933] All ER 851, referred to by Bernstein,
Handbook of Arbitration Practice, fourth edo, 2003, p 388, para2-943.
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enforced under the Code of Civil Procedure 1908, inthe samemanner asif
it wereadecreeof the court’. The Parliament has provided this summary
procedurefor excluding court intervention at theenforcement stage, because
most of the objects of arbitration would be defeated if a claimant who
succeedsin an arbitration hasagain to stand in the queue of litigantsseeking
to enforcetheir agreements. Therefore, unliketheArbitration Act 1940, the
Act of 1996 dispenseswith the requirement of ajudgment and decreebeing
passed interms of theaward. The award becomesenforceableasif it were
adecreeif nochalengeispreferred against it within thetime prescribed for
making achallenge or, when upon achallenge being preferred, it hasbeen
dismissed. Thefact that an arbitra avardisenforcesbleasif it wereadecree,
doesnot render thearbitral proceedingsas proceedingsinasuit. Nor does
it render an arbitration asuit. All that this section providesisthat for the
purposes of enforcement, an arbitral award can beenforced asif it werea
decree.®

Itisnot possibleto resiststhe enforcement of an award under the 1996
Act by saying that the award has not been converted into decree and the
decree has not been attached to the application for execution. Theaward
has now to be enforced under the CPC in the same manner asif werethe
decreeof the court. For execution of anarbitral award the procedureaslaid
downin Order XXI of the CPC hasto befollowed. Order X XI of the CPC
laysdown the detail ed proce-durefor enforcement of decrees. Theprinciples
governing execution of decreeand ordersare dealt with in sections 36-74
and order 21 of the code. It is pertinent to note that Order XX I of the CPC
isthelongest order in the schedule to the CPC consisting of 106 Rules.
Where an enforcement of an arbitral award is sought under Order X XI
CPC by adecree-holder, thelegal position asto objectionstoitisclear. At
the stage of execution of the arbitral award, there can beno chalengeasto
itsvalidity®®. The court executing the decree cannot go beyond the decree
and between the partiesor their representatives. It ought to takethe decree

®SaurabhKalani v. Tata Finance Ltd 2003 (Supp) Arb LR 217, 238 (Born).
8VasudevDhanjibhaiModi v. Rajabhai Abdul Rahman, 1970 (1) SCC 670;
BhawarlalBhandari v. Universal Heavy Mechanical Lifting Enterprises, 1999 (1)
SCC558
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according to itstenor and cannot enter-tain any objection that the decree
wasincorrectinlaw or infacts. All proceedingsin execution arecommenced
by an application for execution.!” Execution isthe enforcement of adecree
or order by the process of the court, so asto enablethe judgement-creditor
to recover thefruitsof thejudgment passedin hisfavour. The decreeto be
executed must be asubsisting decree. Section 36 laysdown the provisions
of the coderelating to execution of decrees shall a so apply to execution of
orders.

ExecutingCourt :

Thedefinitionof acourtinS. 2(1) i.e. theprincipa civil court of original
jurisdiction is determinative of the proper court to institute execution
proceeding under section 36. The proper court of enforcement of an award
isthe court which has power under 34 for setting aside an award. The proper
court also meansthat the court which would havetheordinary jurisdictionto
entertain asuit relating to the subject matter of arbitration agreement. Ona
reading of Ss. 36 and 49, it held that for purposefor sec 36, acourt does
not refer to acourt under S. 2(1) e and can be any court having territorial
jurisdictionin relationto aproperty or the personsagainst whom the decree
issought to be enforced.*®The Delhi Court, speaking through ENDLAW J
commented asfollows':-

“Thedefinitionin S. 2(1) eare, unlessthe context otherwiserequires,
theword court isused in this section only in the context of, by alegal
fiction, making the award executabl e as decree of the court within the
meaning of CPC. Theword court therein isused to describe the manner
of enforcement isthat as a*“ decree of Court” and not in context of
providing for the court whichwill haveterritorial jurisdictionto enforce
theaward”.

The court referred toin section 36 of 1996 Act isthe court asdefined
under section 2(1) eof theAct and, thus, inunmistakabletermsreferstoa
District Court, but not the character of agradeinferior to the principal civil
"Rule 10 of the CPC

¥Dadimindustrial co. v.NumaligarhRefinary Ltd.( 2009) 3Arb LR 581
¥lhid.
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court of original jurisdiction®. Enforcement of adecree could take place
only beforeacourt within whosejurisdiction thejudgement debater or their
propertiesarelocated.?

Thelaw relating to the power of an executing court under the provisons
of s47 of the Code of Civil Procedure 1908, iswell settled. Thedifficulty is
not with regard to the principles of law, but with regard to the application of
such principles. In view of the clear language of s47 of the CPC, it has
alwaysbeen understood that while the executing court cannot go behind the
decreeto determineitslegality, objectionsregarding thevadidity of thedecree
hasto be decided in an execution proceeding. However, such objections
must appear on theface of the record and cannot bel eft to be determined
by along drawn processeither of evidenceor reasoning. Thesameprinciples
of law would undoubtedly apply to the execution of an award under s 36 of
theAct. Ass 34 of theAct has enumerated specific groundsonwhich an
application for setting aside of an award may befiled, any such objectionto
theaward on the groundsenumeratedin s34 cannot bedlowed to be agitated
or re-agitated while resisting the execution of the award.?

From therelevant provisions of the CPC,% it would appear that the
court which can entertain asuit with respect to the subj ect-matter of the
disputein arbitration aone can exercisethe executing power. Thisisimplicit
inthelanguage of s 36itselfin ICDSLtd. v. Mangala Builders Pvt Ltd,*
the Karnataka High Court hasheld that aright to enforcethe award arises
only after the period for setting aside the arbitral award under s 34 has
expired or such an application, having been made, isrg ected. In other words,
the court executing the decree hasto satisfy itself, before entertaining the
application for execution that, the period for setting asidethe award has
expired or such an application having been made, hasbeenrefused. It follows
“Potlabathuni Srikanth v. Shriram City Union Finance Ltd., 2016 (1) Arb. LR 362
Hyderabad
Zlciaéed 'gadi ng Corporation India Ltd. v. Global Seel Holding Ltd. 2015(2) Arb LR
23ubhash Projects and Marketing Ltd v. Assam Urban Water Supply and Sewerage
Board 2003 (Supp) Arb LR 382 (Gau) (DB).

2 Seethe Code of Civil Procedure 1908, Ss. 14, 15-20 and 38.
% A|R200IK ant364.
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that inferentially, the court that can exercisethe power under s34 of the Act
can aoneentertain the stepsto enforce thearbitral award. It meansthat the
‘court’ asunderstood in s 34 has alone the jurisdiction to entertain the
enforcement of thearbitral award. Here the subject-matter of thedisputein
arbitration admittedly, waswithinthejurisdiction of theprincipal digtrictjudge,
Mangalore. Therefore, the execution petition before the second additional
civil judge (senior division), Mangal orewasnot maintainable.

In Engineering Project (India) Ltd v. Indiana Engineering Works
Put Ltd,* the respondent filed an application under s 34 of the Act for
setting asidetheaward beforethe Principa City Civil Court, Ranchi. During
the pendency of that application, with oblique motiveto confinejurisdiction
to courtsin New Delhi, the petitioner filed apetition beforethe High Court
of Delhi for execution of the award purporting to be under s36 of thisAct
read with 0 X X1 r1 of the Code of Civil Procedure 1908. This petition
asserted that the petitioner (judgment debtor) had addressed numerous
communicationsto the respondent (decree holder), asking the respondent
to furnish an unconditiond acceptance of theaward, and arecei pt of payment
infull and final settlement of the respondent’sclaim. A singlejudge of the
Delhi High Court dismissed the petition, holding that a parry cannot be
permitted to abusejudicia processby filing afrivolouspetitionin order to
invoketerritorid jurisdiction of aparticular court and thereby oustjurisdiction
of al other courts, and the petition purporting to be under sec. 36 hasbeen
filedinorder to unfairly take advantage of the provisionsof sec. 42 of the
Act. Thus, adispute created by the petitioner of itsown making isto be
made the subject matter of the present petition. Sincethe application for
setting aside the award had been filed by the respondent before the City
Civil Court Ranchi, theaward will not be executabletill thedisposal of that
gpplication.®®

All that the execution court can do isto look into the terms of the
award and enforceit; it cannot go beyond the award.?’ For the purpose of
%2004 (2) Arb LR 539 (Ddl).
% The court distinguished the decision of the Supreme Court in National Aluminizirn

Co Ltd v.Pressteel and Fabrications Pvt Ltd (2004) 1 SCC 540.
7S, K. Lakshminarayana v. PoonamHarish, 2015 (6) Arb. LR 133 Karnataka
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S. 36 the court could not called upon to go behind the awarded amount and
deal with the process by which it wasrecovered.? And execution cannot
resi sted on theground that should have been raised at the stage of challenge
under section 34.% Theonly permissible scope of chalengeavailableat the
stage of executionisif it can be shown that the court passing the decree
inherently lackedjurisdiction.®

Procedurein Execution :

Section 51 to 54 talks about procedure in execution or mode for
execution. Section 51givesthe power to court to enforcethe decreein generd.
This section defines the jurisdiction and power of the court to enforce
execution. Application for execution of decree under this section may be
either oral (order 21 rule 10) or written (order 21, rule 11). Party hasto
choose the mode of implementation of decree. Court may execute decree
asper the choice prayed by the decree-holder or as court may thinksfit.

General mode of Executing Decree:

(& By delivery of any property specifically decreed. Property may be
movableor immovable/

(b) By attachment and sale of the property or by sale without attachment

of the property under clause (B) of section 51 it iswithinthe power of
court to attach the property if it issituated withinitsjurisdiction.

(¢) Courtcanexecutedecreeby modeof arrest and detention no execution
of decreeby arrest or detention of judgement-debtor unlessreasonable
opportunity isgivenintheform of show causenoticeaswhy heshould
not beimprisoned.

(d) It canbeexecuted by appointing areceiver. Withinthe purview of this
sectionitispermissibleto gppoint decree-holder himself asthereceiver
of thejudgment-debtorsland.

() Clause(e) istheresiduary clause and comesinto play only whenthe
decree cannot be executed in any of themodes prescribed under clause
(a) to (d).

Bupra 96

®MorphenLaborateriesLtd. v. Morgan Securities, 2008 (3) Arb LR 383 Del hi

Municipal Corporation of Delhi v. Delhi Municipal Corporation (2008) 5 RAJ404
Delhi
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Procedurefor execution in decree against property

The execution of adecree against property of thejudgment debtor can
be effected intwo ways :-

I.  Attachment of property; and
ii. Saleof property of thejudgment debtor

The courts have been granted discretion toimpaose conditions prior to
granting astay, including adirec-tionfor deposit. Theamended section also
statesthat where thetimefor making an application under sec-tion 34 has
expired, then subject to the provisions of the CPC, the award can be
enforced®. Also, themerefact that an application for setting asdean arbitral
award has been filed in the court does not itself render the award
unenforceableunlessthe court grantsastay in accordancewiththeprovisions
of sub-section 3, inaseparate application. It isthe discretion of the court to
impaose such condi-tionsasit deemsfit whiledeciding the stay applica-tion®.

Attachment of Property :

‘ Attachable property’ belonging to ajudgment debtor may bedivided
into two classes:

i.  moveableprop-erty and
ii. Immovesble property.

If the property isimmoveable, the attachment isto be made by an
order prohibiting the judgment debtor from transferring or charging the
property inany way and prohibiting all other personsfrom taking any benefit
from such atransfer or charge. The order must be proclaimed at someplace
on or adjacent to the property and acopy of the order isto be affixed ona
conspicuous part of the property and upon a conspicuous part of the
courthouse®. Where an attachment has been made, any privatetransfer of
property attached, whether it be movable or immovable, isvoid asagainst
al claimsenforcea-ble under the attachment®,

31Section 36(1) of theAct

32Proviso to Section 36(3) of the Act
30.XX| R.54 of theCPC

%4Section 64 of the CPC
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If during the pendency of theattachment, thejudg-ment debtor satisfies
the decreethrough the court the attachment will be deemed to be withdraw®.
Otherwisethe court will order the property to be sold*.

Saleof attached property :

Order XX laysdown adetailed procedurefor saeof attached property
whether movable or immovable. If the property attached isamoveable
property, whichis subject to speedy and natural decay, it may be sold at
onceunder Rule43. Every sdlein execution of adecree should be conducted
by an officer of the court except wherethe property to be soldisanegotiable
instrument or asharein acorporation which the court may order to be sold
through abroker.*

Payment under adecree:

Payment under adecree can be made by deposit into the court whose
duty it isto executethe decree, or send to that court by postal money order
or through abank; or out of court, to the decree holder by postal money
order or through abank or b any other modewhereinapayment isevidenced
inwriting; or otherwise, asacourt which made adecree, directs.®

Decreetal Amount IncludesCosts:

Theaward of cost isdealt with under section 35 of the Code of Civil
Procedure. This section providesthat the award of costs shall beinthe
discretion of the court, and the court shall havethefull power to determine
by whom or out of what property and to what extent such costsareto be
paid. Sub-section (2) of section 35 providesthat wherethe court directs
that any cost shall not follow the event, the court shall stateshisreasonsin
writing.

Limitation for Execution :

Article 136 of thescheduleto thelimitation Act, 1963 provides|limitation
of twelveyearsfor the execution of any decree (other than adecreegranting

%0.XX| R. 55 of theCPC
%0.21 R. 64 of the CPC
SOrder 21R.76 of the CPC
% Order 21 Rule 1 of CPC
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amandatory injunction) or order of any civil court. Timebeginsto runwhen
the decree or order becomes enforceable or where the decree or any
subsequent order directsany payment of money or theddivery of any property
to bemadeor delivery in respect of which execution issought, takesplace.
The Supreme Courtin M/sUmesh Goel v. Himachal Pradesh Cooperative
Group Housing Soci ety,* observed that the Limitation Act 1963 appliesto

arbitrations. Thelimitation period for enforcement of suchanawardistwelve
years.

Completion of Enforcement :

Theenforcement of anawardiscompleteonly whenit hasbeen enforced
under CPC in the same manner asif wee adecree of court.®

~ R

%(2016) 11 SCC313)
“Paradise Hotel v. Airport Authority of India Ltd. (2002)4 RAJ670 Guj
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AppealableOrder [Section 37] :

1.  Notwithstanding anything contained in any other law for thetimebeing
inforce, an appeal shall lie from thefollowing orders (and from no
others) to the Court authorized by law to hear appealsfromorigina
decrees of the Court passing the order, namely :-

a. refusngtorefer the partiesto arbitration under section 8;

b. grantingor refusing to grant any measure under section 9,

c. settingasideor refusingto set asidean arbitral award under section 34.
2. Apped shall alsolietoacourt froman order of thearbitral tribund :-

a. accepting the pleareferred to in sub-section (2) or sub-section (3) of
section 16; or

b. granting or refusingto grant aninterim measure under section 17.

3. Nosecond appea shall liefrom an order passed in appeal under this
section, but nothingin thissection shall affect or take away any right to
appeal to the Supreme Court.

Appealsagainst interim orders:

Appea sagaingt interim orders Sub-section 1(a) of section 37 provides
that an appeal shall liefrom the order of the court granting or refusing to
grant any measure under section 9. The appeal shall lieinthesamecourt to
which appeal liesfrom the original decrees. Sub-section 2(b) of section 37
providesthat an appeal shall lieto acourt froman order of anarbitrd tribuna
granting or refusing to grant an interim measure under section 17.

Hon’ ble Bombay High Court in the case of Prabhat Sieel Traders
Private Limited vs. Excel Metal Processors Private Limited *, held that
anon-signatory to the arbitration agreement can challenge the interim
measuresgranted by an arbitral tribunal under section 17 of theAct. Court
observed that the expression “ party” is absent in section 37 of the Act
makesthelegidativeintent clear that thesaid expresson* party” isddiberately

! Arbitration Petition Nos. 619/2017 on 31st August, 2018
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not inserted so asto provide aremedy of an appeal to athird party whois
affected by any interim measuresgranted by thearbitral tribunal or by the
Hon’ ble Court in the proceedingsfiled by and between the partiesto the
arbitration agreement.

Appeal against order under Section 34 :

Against the order passed under Section 34 of the Arbitration and
ConciliationAct, 1996, for setting aside or refusing to set aside an arbitral
award, the only Appeal lies under Section 37 of the Arbitration and
ConciliationAct 1996 beforetheHon' bleHigh Court. InG Shivramkrishna
Vs. M/s Isgec Coverma Limited? NCLAT observed that , As per Article
116 of the Limitation Act 1963, whichisunder the Second DivisonApped,
the period prescribed is90 daysto fileAppeal beforethe High Court from
any Decree/Order. Against the order passed under Section 34 of the
Arbitration and Conciliation Act, 1996

TheAmendment Act haswidened theambit of apped by includingthe
order refusing to refer the partiesto arbitration under Section 8 of the Act.
Apped shdl dsolietoacourt froman order of theArbitra Tribuna accepting
the pleareferred toin sub-section (2) or sub-section (3) of Section 16;

Appealsunder Section 37(2) :

Section 37(2) of theA& CAct prescribesthat appea sshall liefor orders
passed by theArbitra Tribund either accepting thepleareferredtoin Section
16(2) or 16(3) or granting/refusing to grant aninterim measure under Section
17. Thoughthereisno prescribed limit for filing an gppeal under thisprovison,
but the The Limitation Act, 1963 section 43(1) isapplicableto arbitrations
asit appliestothe proceedingsin court. TheAct stipul atesthat the period of
limitationfor filing an appeal shdl be as prescribed under the Schedule.

The Bombay High Court in Oil and Natural Gas Corporation Ltd.
v. Jagson International Ltd.%, held that sincethe schedule doesnot provide
for thelimitation period for filing an appeal under section 37, the Limitation
Actisnot applicableto such appedl.

293(1BC)62/2020
3AIR 2005Bom 335
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Second Appeal :

No second appeal shall liefrom an order passed in appeal under this
Section but nothingin Section 37 shall affect or take away any right to appeal
to the Supreme Court.

Maintainability Of Writ Petitions:

Supreme Court in the case of Deep Industries Limited v Oil and
Natural Gas Corporation Limited and Anr* has clarified the issue of
maintainability of writ petitions against orders passed by the relevant
jurisdictional court under Section 37 of theArbitration and Conciliation Act
1996 (Act).

The Supreme Court concluded that sinceArticle 227 isacongtitutional
provision, it will not behit by the non obstante clause contained in Section 5
of theAct. Whilgt petitionsunder Article 227 would be maintainable against
order granting or rgjecting reliefsunder Section 37, only those ordersshould
beinterfered withwhich are patently lacking ininherent jurisdiction.

The Supreme Court was of theview that the Act being aself- contained
code, envisages speedy disposal of al matterscovered by it, therefore, if
petitionsunder Article 226/ 227 of the Congtitution are entertained against
the orders passed in appeal sunder Section 37, theentirearbitral process
would bederailed. The Supreme Court washowever of theview that though
petitions can befiled under Article 227 againgt orders passed in gppeal under
Section 37 of theAct, the High Court should be extremely circumspect in
interfering withthesame,

~ B>

4(Civil Appeal 9106 of 2019 decided on 28 November 2019)
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Deposits [Section 38] :

(1) Thearbitrd tribuna may fix theamount of the deposit or supplementary
deposit, asthe case may be, asan advancefor the costsreferredtoin
sub-section (8) of section 31, whichit expectswill beincurredin respect
of theclam submittedtoit :

Provided that where, apart from the claim, acounter-claim hasbeen
submitted tothearbitral tribunal, it may fix separate amount of deposit for
theclaim and counter-claim.

(2) Thedeposit referred to in sub-section (1) shall be payablein equal
sharesby the parties: Provided that where one party failsto pay his
share of the deposit, the other party may pay that share:

Provided further that where the other party also does not pay the
aforesaid sharein respect of theclaim or the counter-claim, thearbitrd tribuna
maly suspend or terminatethearbitral proceedingsin respect of such claim
or counter-claim, asthe case may be.

(3) Uponterminationof thearbitra proceadings, thearbitrd tribuna shall render
an accounting to the parties of the depositsreceived and shdl return any
unexpended balanceto theparty or parties, asthe casemay be.

Section 38 of the act talks about deposits to be made as cost of
arbitration. It satesthat thearbitrd tribuna may-fix theamount of thedeposit
or supplementary deposit asan advancefor the costs whichit expectswill
beincurredin respect of the claim submitted toit. If thereisa counter-claim
that hasbeen submitted to thearbitrat tribunal, it may fix separate amount of
deposit for theclaim and counter claim.

Lien OnArbitral Award And DepositsAsTo Costs[Section 39] :

(1) Subjecttotheprovisionsof sub-section (2) andto any provisontothe
contrary inthearbitration agreement, thearbitral tribunal shall havea
lienonthearbitral award for any unpaid costsof the arbitration.

(2) Ifinany caseanarbitral tribunal refusesto deliver itsaward except on
payment of the costsdemanded by it, the Court may, on an application
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3

4)

inthisbehalf, order that thearbitral tribunal shall deliver thearbitral
award to the applicant on payment into Court by the applicant of the
costsdemanded, and shall, after such inquiry, if any, asit thinksfit,
further order that out of the money so paid into Court there shall be
paidtothearbitral tribunal by way of costs such sum asthe Court may
consider reasonable and that the balance of the money, if any, shall be
refunded to the applicant.

An agpplication under sub-section (2) may bemadeby any party unless
thefeesdemanded have been fixed by written agreement between him
and thearbitral tribunal, and the arbitral tribunal shall be entitled to
appear and be heard on any such application.

The Court may make such ordersasit thinksfit respecting the costs of
thearbitration where any question arises respecting such costsand the
arbitral award containsno sufficient provision concerning them.

Section 39 of theArbitration and Conciliation Act, 1996 dea swith lien

i.e aright to keep possession of property bel onging to another personuntil a
debt owed by that personisdischarged, onarbitral awards. It saysthat the
arbitra tribunal shall havealien onthearbitra award for any unpaid costsof
thearbitration.

Arbitration Agreement Not To Be Discharged By Death Of Party
Thereto[Section 40] :

(1)

@
3

An arbitration agreement shall not be discharged by the death of any
party thereto either asrespectsthe deceased or asrespectsany other
party, but shall in such event be enforceable by or against thelegal
representative of the deceased.

Themandate of an arbitrator shall not be terminated by the death of
any party by whom hewas appointed.

Nothinginthissection shdl affect the operation of any law by virtue of
whichany right of action isextinguished by the death of aperson.

Provisions|n Case Of Insolvency [Section 41] :

(1)

Whereitisprovided by aterminacontract towhichaninsolventisa
party that any dispute arising there out or in connection therewith shall
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be submitted to arbitration, the said term shall, if thereceiver adopts
the contract, be enforceableby or against him sofar asit relatesto any
suchdispute.

(2) Whereapersonwho hasbeen adjudged an insolvent had, beforethe
commencement of theinsolvency proceedings, becomeaparty to an
arbitration agreement, and any matter to which the agreement applies
isrequired to be determined in connectionwith, or for the purposesof,
theinsolvency proceedings, then, if the caseisoneto which sub-section
(1) does not apply, any other party or the receiver may apply to the
judicial authority having jurisdictionintheinsolvency proceedingsfor
an order directing that the matter in question shall be submitted to
arbitrationinaccordancewiththearbitration agreement, and thejudicia
authority may, if itisof opinionthat, having regardtodl thecircumstances
of the case, the matter ought to be determined by arbitration, makean
order accordingly.

(3) Inthissectiontheexpression“receiver” includesan Officid Assignee.
Jurisdiction [Section 42] :

Notwithstanding anything contained el sewherein thisPart or in any
other law for thetime being in force, wherewith respect to an arbitration
agreement any application under this Part has been madein aCourt, that
Court alone shall havejurisdiction over the arbitral proceedingsand all

subsequent applications arising out of that agreement and the arbitral
proceedings shall be madein that Court andin no other Court.

In Sundaram Financev Abdul Samad & An' atwo Judge bench of
theHon' ble Supreme Court of I ndia(Supreme Court) hasdarified theanomaly
with regard to the appropriate jurisdiction for enforcement of an arbitral
award. The Supreme Court hasheld that enforcement of anArbitral Award
under theArbitration and Conciliation Act, 1996 (Act) may befiledinany
jurisdictionin the country, for execution, where such decreeis capabl e of
being executed and thereis no requirement of obtaining atransfer of the
decreefrom the court which hasjurisdiction over thearbitration proceedings.

L Civil Appesl No 1650 of 2018),
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Court stated that Section 42 of theAct deal ssolely with jurisdictionfor
filing an application under Part | of theAct and not enforcement of theaward,
as made clear by Section 42 of the Act. Section 32 of the Act statesthat
arbitration proceedingsareterminated by thefinal arbitral award and thus
the application of Section 42 of theAct during enforcement of an arbitral
award, wasnot possible.

Inview of themandatein Section 422, once apetition under Part-1 of
theAct pertaining to an arbitration agreement iscarried to aparticular court
and such court entertainsit and thereisno objection astoiitsjurisdiction, al
subsequent petitionsunder Part— of the Act of 1996 pertaining to the same
arbitration agreement haveto becarried only to such court. Section 42 covers
not only particular arbitral reference, but the arbitration agreement itself.
Further, Sections8 and 11 of theAct arebeyond the purview of Section 42.

Confidentiality Of I nformation [Section 42A] :

Notwithstanding anything contained by any other law for thetimebeing
inforce, thearbitrator, thearbitral institution and the partiesto thearbitration
agreement shdl maintain confidentialy of al arbitral proceedingsexcept avard
whereitsdisclosureisnecessary for the purpose of implementation and
enforcement of award.

Thisclauseisinserted by amendment Act, 2019 which pertainsto
confidentiality of information and imposes an obligation on the partiesto
maintain the confidentiality of thearbitral proceedings. It encapsulatesone
exceptiond Stuationinwhich disclosureshal bepermissble—for the purpose
of implementation and enforcement of theaward.

Protection Of Action Taken In Good Faith [Section 42 B] :

No suit or other legal proceedingsshall lie against the arbitrator for
anything whichisin good faith doneor intended to be done under thisAct or
therulesor regulations made thereunder.

Section 42B also inserted by amendment Act, 2019 to protect an
Arbitrator for actsand/or omission done during the arbitration proceedings
i.e. thearbitrator shall not be subject to asuit or other legal proceedingsfor

2DalimKumar Chakraborty V. Gouri Biswas, APO No. 33 of 2018, order dated 16-02-
2018]
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any action or omission done in good faith in the course of arbitration
proceedings.

Limitations[Section 43] :
(1) TheLimitationAct, 1963 (36 of 1963), shall apply to arbitrationsasit
appliesto proceedingsin court.

(2) Forthepurposesof thissection and the Limitation Act, 1963 (36 of
1963), an arbitration shall be deemed to have commenced onthe date
referredtoin section 21.

(3) Whereanarhitration agreement to submit future disputesto arbitration
providesthat any claim to which the agreement appliesshall bebarred
unless some step to commencearbitral proceedingsistakenwithina
timefixed by the agreement, and adispute arisesto which the agreement
applies, the Court, if itisof opinionthat inthe circumstances of thecase
undue hardship would otherwise be caused, and notwithstanding that
thetime so fixed hasexpired, may onsuchterms, if any, asthejustice
of the case may require, extend thetimefor such period asit thinks
proper.

(4) Wherethe Court ordersthat an arbitral award be set aside, the period
between the commencement of the arbitration and the date of the order
of the Court shall beexcluded in computing thetime prescribed by the
Limitation Act, 1963 (36 of 1963), for the commencement of the
proceedings (including arbitration) with respect to the dispute so
submitted

Section 43 of theArbitration and Conciliation Act, 1996 isanalogous
to Section 37 of the Arbitration Act, 1940. Applicability of Limitation
Act,1963 for arbitrationssested in Indiaisspecifically providedin Section.43
of theAct. To determinethelimitation of adispute, the LimitationAct, S43
and S.21 of theArbitration and Conciliation Act should beread together.
Thisisbecause, S.21 definesthe commencement of Arbitration proceedings
and S.43 providesfor the applicability of Limitation Act for arbitration
proceedings. If an arbitration is not commenced, by issuing anoticefor
arbitrationwithinthelimitation period from thedate of accrud of right tosue,
thentheclaimwill becomeatimebarred claim.
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Section 43(1) provides that for the purposes of Part I, arbitration
proceedingsaresimilar to court proceedings, therefore, Section 43(1) makes
provisionsof the Limitation Act, 1963 applicableto arbitration proceedings
inthe same manner asthey apply to the proceedings of acourt.

Date of Commencement :

Section 43(2) providesthat for the purposes of this section and the
LimitationAct, 1963 arbitration shall be deemed to have commenced onthe
datereferred in Section 21. The date, on which the cause of arbitration
accrued, theperiod of limitation beginstoruné. Thedammadeby thedlamant
isthe accrual of the arbitration cause®. The needless communication or
reminders cannot postpone this accrual of cause of action nor stop the
limitation period to begin not evenif thereisno mention of limitation period
inarbitration clause.

Extension of Time Section 43(3) :

Conferspower on the court to extend the period up to aproper and
reasonabl e periods the justice of the case may require. Section 43(3) is
invoked wherean arbitration agreement to submit further disputesto arbitration
providesthat any claimtowhich the agreement gppliesshal bebarred unless
somestep to commence arbitral proceedingsistaken withinatimefixed by
the agreement, and adispute ari sesto which theagreement appliesthe Court,
if itisof opinionthat in the circumstances of the case undue hardship would
otherwisebe caused. In Serling General Insurance Co.v planter Airways®
Case it was held that the expression ‘undue’ in undue hardship means
something whichisnot permitted by the conduct of the claimant or isvery
much disproportionate to it. Undue should not be taken in the sense of
excessive becauseit Ssmply meansundeserved or unmerited.®

Exclusion of Time Section :

Section 43(4) providesthat wherethe Court ordersthat an arbitral
award be set aside, the period between the commencement of thearbitration

3 Panchu Gopal Bose V. Board of Trusteesfor Port of calcutta, AIR, 1994, 1615.
4Inder Singh, Rakhi V. Delhi Development Authority, AIR SC, 1988, 1007.

51SCC. 1975,603

6 Consolidated Investment v. Saponaria Shipping, LR 16 The Virgo Case, 1978, 2
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and the date of the order of the Court shall be excluded in computing the
time prescribed by the Limitation Act, 1963, for the commencement of the
proceedings (including arbitration) with respect to the di spute so submitted.

Condonation of Delay :

Condonation of Delay infiling an application to set aside an award
invoking Limitation Act isnot permissiblein Law. In the case of Sate of
Himachal Pradesh VsHimachal Techno Engineers’ Supreme Court of
Indiaheld that S.5 of the Limitation Act isnot applicableto petitionsunder
S.34 of theAct, sincetheAct providesfor aspecial limitation. Supreme
Court of Indiain Simplex Infrastructure Limited case®, dedlt with theissue
of condoning thedelay in challenging an arbitration award under section 34
of theArbitration and Conciliation Act, 1996 and the possi ble application of
Sections5 & 14 of the Limitation Act. In the said Judgement, Supreme
Court of Indiaheld that the High Court erred in condoning thedelay of 131
daysontheground that Union of Indiaby mistakefiled theapplicationinthe
wrong forum and further delay was caused dueto administrativedifficulties,
since Section 34 spedificaly providesalimitation of 3monthswithaconcesson
of 30 days' delay on sufficient reasons and not thereafter, to challengean
award.

B>

7(2010)12SCC210
8 Smplex Infrastructure Limited Vs Union of India (2019)2SCC455



CHAPTER 11 INTERNATIONAL
COMMERCIAL ARBITRATION

| nter national Commercial Arbitration :

International commercia arbitration (ICA) isdefinedinsection 2(2)(f)
of the 1996 Act.

“International commerciad arbitration” meansan arbitrationrelating to
disputes arising out of legal relationships, whether contractual or not,
considered ascommercia under thelaw inforcein Indiaand whereat |east
oneof thepartiesis:-

(i) anindividua whoisanationa of, or habitualy resdentin, any country
other thanIndia; or

(i) abody corporatewhichisincorporated inany country other thanIndig;
or

(i) anassociation or abody of individua swhose central management and
control isexercisedinany country other than Indig; or

(iv) theGovernment of aforeign country;

Thus, under Indianlaw, anarbitrationwith aseat in India, but involving
aforeign party will also beregarded asan ICA, and treated akinto adomestic
arbitration, hence subject to Part | of theAct. Wherean ICA isheld outside
India, Part | of theAct would have no applicability onthe parties but the
partieswould be sub-ject to Part |1 (enforcement of certain foreign award)
of theAct.

AmbroseBiercedefines’ Internationa Commercia Arbitration’ as‘the
substitution of many burning questions for a smoldering one'*. In the
picturesque language of Nani Palkhiwala, ‘ International Commercial
Arbitration’ ‘isa1987 Hondacar, which will takeyou to the samedegtination
withfar greater speed, higher efficiency and dramaticaly lessfue consumption’.

tJustice J. S.Verma (former Chief Justice of India), New Dimensionsof Justice, Article
‘Courtsand theArbitral Process', ch. 17, 12
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Theterm‘ commercid’ findsno definitioninthe 1996 Act7 ; however,
thisterm findsexplanationinafootnote of the UNCITRAL Model Law on
Internationa Commercid Arbitrationand since, theModd Law findsmention
inthe Preamble annexed to the 1996 A ct, the same can very well be used
for guidance.8 The Supreme Court of Indiain the case of R M. Investment
& Trading Co. (P) Ltd. v. Boeing Co?., held that the word ‘ commercial’
should beinterpreted inthewidest termspossible, sofar asthelaw inregards
to arbitrationisconcerned

Scopeof Section 2 (1) (f) (iii) was determined by the Supreme Court
in the case of TDM Infrastructure Pvt. Ltd. v. UE Development India
Pvt. Ltd.3, wherein, despite TDM Infrastructure Pvt. Ltd. having foreign
control, it was concluded that “ a company incorporated in India can
only have Indian nationality for the purpose of the Act” . Thus, though
theA ct recognizes companies controlled by foreign handsasaforeign body
corporate, the Supreme Court has excluded its application to companies
registered in Indiaand having Indian nationality. Hence, in caseacorporation
has dual nationality, one based on foreign control and other based on
registrationin India, for the purpose of theAct, such corporation would not
be regarded as a foreign corporation. In M/s. Larsen and Toubro Ltd.
SCOMI Engineering BHD v.Mumbai Metropolitan Region Devel opment
Authority* where the | ndian company wasthelead partner in aconsortium
(which alsoincluded foreign companies) and wasthedetermining voicein
appointing the chairman and the consortium wasin Mumbai, the Supreme
Court held that the central management and control wasin India.

Asper section 2(€), inthe case of international commercia arbitration,
theHigh Court in exerciseof itsordinary original civil jurisdiction, having
jurisdiction to decidethe questionsforming the subject-matter of thearbitration
if the same had been the subject-matter of asuit, and in other cases, aHigh
Court having jurisdiction to hear appeal sfrom decreesof courtssubordinate
tothat High Court.

21999) 5 SCC 108,
32008 (14) SCC271.
4, 2018 SCC OnLine SC 1910.
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The parties are free to agree on a procedure for appointing the
arbitrator(s). Further they may moveaccording to section 11(6) but if itfails
than party may request to court. In case of an ICA, the application for
appointment of arbitrator hasto be madeto the Supreme Court and in case
of adomestic arbitration, the respective High Courts having territorial
jurisdiction will appoint the Arbitrator. The 2015 Amendment Act also
empowers the Supreme Court in an India-seated ICA to examine the
exigenceof an arbitration agreement at thetimeof making such appointment.

Choice Of Place:

Thereisafreedomof choiceinthelaw governinginternationd arbitration.
When expressagreement doesn’t exi<t, presumptionisthat the partiesintend
thecurial law (procedural law or lex fori) 43 to bethelaw of the‘ seat of
arbitration’. The* proper law’ implieslaw by which partiesintended to be
governed and when intention is not express or implied or inferred from
circumstancesthenlaw withwhichthereisclosest and most real connection.

Importance Of Seat :

The seat of arbitration (also called place of arbitration) refersto the
legd rather than physical location of thearbitration, whereas‘ venue iswhere
the hearing physically takesplace®.

Section 28 (1)(b), 1996 Act ininter national arbitration provides:

> thearbitrd tribunal shall decidethedisputein accordancewiththerules
of law designated by the parties as applicableto the substance of the
dispute;

» any designation by the parties of thelaw or legal system of agiven
country shall be construed, unless otherwise expressed, asdirectly
referring to the substantivelaw of that country and not to its conflict of
lawsrules,

»  falingany designation of thelaw under section 28(1)(a) by the parties,
the arbitral tribunal shall apply the rules of law it considers to be
appropriategiven dl the circumstances surrounding the dispute.

5 Clayton Utz A Guideto International Arbitration 2nd edn.
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In case of an ICA seated in India, the grounds on which an arbitral
award can be challenged has been narrowed. Section 34 petitionsto be
filed directly beforethe High Courtsin case of ICA seated inIndia. The
2015 Amendment Act, in the amendment to Section 34 of theAct (which
dedlswith challenge of an arbitral award with asest in India) also specifies
that theground of * patent illegality’ isnot available asaground for setting
asdeanarbitral award ininternational commercial arbitrations. Rest of the
provisionsare amost same as enforcement of domestic arbitral awardsin
India




CHAPTER 12 ENFORCEMENT OF
CERTAIN FOREIGN AWARDS

Effectiveenforcement of an arbitration awardisthe primeindicator for
thesuccessof any arbitral process. InIndia, Part 11 of thelndian Arbitration
and ConciliationAct of 1996 providethelaw governing theenforcement of
foreign awardsin India. Under the Arbitration and Conciliation Act, 1996
therearetwo avenuesavailablefor the enforcement of foreign awardsin
India, viz., the New York Convention (Sections44 to 52) and the Geneva
Convention (Sections 53-60).

India is a signatory to the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 1958 (“New York Convention”)
aswell asthe Geneva Convention on the Execution of Foreign Arbitral
Awards, 1927 (“GenevaConvention”). If aparty receivesabinding award
from acountry which isasignatory to the New York Convention or the
Geneva Convention and the award ismadein aterritory which hasbeen
notified asaconvention country by India, theaward would then beenforcesble
inIndia
Definition [Section 44] :

InthisChapter, unlessthe context otherwiserequires, ‘foreign award’
meansan arbitral award on differencesbetween personsarising out of legal
relationships, whether contractual or not, considered ascommercia under
thelaw inforcein India, made on or after the 11th day of October, 1960 :-

(@ inpursuanceof an agreement inwriting for arbitration to which the
Convention set forthintheFirst Schedule applies, and

(b) inoneof suchterritoriesasthe central government, being satisfied that
reciprocal provisonsmademay, by notificationinthe Officid Gazette,
declareto beterritoriesto which the said convention applies.

Section 44 is based on Article | and Il (1) and (2) of New York
Convention and section 2 of Foreign awards (Recognition and Enforcement
Act) 1961. The Convention set forth in First Schedule refersto the New
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York Convention. Under Articlel (3) of the Convention, amember State
when signing, ratifying or acceding to the Convention or even notifying
extension under Article X ispermitted to maketwo reservations. Firstly, a
member State may declarethat it will only recognize or enforce awards
madein another member State on the basisof reciprocity. Secondly, it may
adsodeclarethat it will apply the provisonsof the Conventionfor recognition
and enforcement only if the differencesbetween the partiesarise out of legal
rel ationships, whether contractud or not, which areconsidered ‘ commercid’
by the State making the declaration. A reciprocity reservation permitsa
member Stateto declarethat it will recognize and enforce awards applying
the Convention only if the awards are made in another member State.
However, section 44(b) of theAct requiresthe Central Government of India
toissue anotification inthe Official Gazette recognizing areciprocating
territory. Therefore, an award madein anon-notified Convention country
will not beconsidered asa‘foreign award’ withinthemeaning of section44
of theAct and shall not be recognized and enforceable under the Act.

Thus, evenif acountry isasignatory to the New York Convention, it
does not ipso facto mean that an award passed in such country would be
enforcea-blein India. There hasto befurther notification by the Central
Government declaring that country to beaterritory to whichthe New York
Convention applies. In the case of Bhatia International v. Bulk
Trad-ing,(“ Bhatia International” ) the Supreme Court expresdly clarified
that an arbitration award not made in a convention country will not be
consid-ered aforeign award

Part 11 of theAct deal swith enforcement of “ForeignAwards’. Thusin
order to determineenforceability under Part I1 it isof paramount importance
to understand what short of arbitral awardsfalswithintheambit of expresson
“ForeignAwards’ .2 Delhi High Court approved six conditionsin effect on
the scope of section 44 :

(i) arbitral award

'AIR 2002 SC 1432
2J.R.S. Bachawat. Law of Arbitration and Conciliation 5" edition Reprint 2012, Lexis
Nexis Butterworth Wadhwa Nagpur
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(i) differencebetween parties

(i) arisngout of legd relationship
(iv) considered ascommercial

(v) inpursuanceof agreement inwriting to which New York Convention
applicable

Difference between parties:

Whilethemeremaking of aclaim doesnot condituteadispute, adispute
isdeemed to exist onceit can be reasonably inferred that aclaimis not
admitted?®. Negotiation and discuss on surrounding theissuearekey indicators
of existenceof adispute. A failure of duly make apayment under acontract
congtitutes adispute or differences between the parties.

Legal Relationship:

TheArbitration and Conciliation Act, 1996 requiresthat the dispute
must bein respect of adefined legd relationship whether contractua or not.
It followsthat the dispute must be of alegal nature. Matters of moral or
spiritual relations are not fit subjectsfor arbitration. If acontract is not
enforceablefor want of legd relationship, thequestion of arbitrationin respect
of such acontract would not arise. Theword ** defined” would signify the
known categoriesof legal relationshipsand aso the upcoming categories. If
thematter or transactionisoutside the known categories of relationsunder
whichlegal rightsor liabilitiesarelikely to be created, it would not be an
arbitrablematter.

The Supreme Court® has underlined therole of courtsin preventing
attemptsto defeat objectivesof statutory provisions. Where such attempts
aremadethe courtshaveto riseto the occasion and put such interpretations
asfulfil statutory objectives, cut short procedure and lend support tothetrue
intention of the partiesasdiscerniblefromtheir clear arbitration agreement.

3Collins(Contractors) Ltd. v. Baltic Quay Management Ltd. (2004) EWCA Civ. 1757
4Exfin Shipping Ltd. v. Tolani Shiping Co. 2006All ER

> Asto the arbitrability of the dispute see the decision of the Supreme Court in
ICICI Ltd. v. East Coast Boat Buildersand EngineersLtd., (1998) 9 SCC 728.
®Ethiopian Arilinesv. Sic Travels (P) Ltd., (2001) 7 SCC 454.
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Considered asCommercial :

Themeaning of “commercid” isimportant asit determinestheextent to
which the scopeof internationa arbitrationwould he covered under the 1996
Act. International disputesthat fall outsidethedefinition of “commercia”
would not bearbitrable.” Too narrow adefinitionwouldlead to mainforeign
awardsnot being enforced. Too broad adefinition wrestsfrom state control
important state objectives.

But what is“commercia 7’8 Both the Model Law and 1996 Act take
amilar gpproachesbut differ dightly in practice. Model Law Art. | appliesto
‘internationa commercid arbitration.” Interestingly, theModd law provides
aworking definition but doesso only infootnotetoArticlel.*Thefootnoteto
Article| dtates:

Theterm commercial should be given awideinterpretation so asto
cover matter arising from al relationships of acommercial nature whether
contractua or not. Relationshipsof acommercia nature, include, but arenot
limited to thefoll owing transactions: any tradetransactionsfor the supply or
exchange of goods and services: distribution agreement; commercial
representation or agency; factoring, leasing: construction of works;
constructions; engineering; licensing; investment; financing; banking;
exploitation agreement of concession; joint venture and other forms of
industrial or business cooperation; carriage of goodsor passengersby air
seq, rail, or road.®®

Thisfootnote wasintentionally excluded from the main body of the
Modd Law becausetherewasaconcern that in adopting aprecisedefinition
for such asensitiveand important term. Countries, especially socialist and
devel oping countries, would losethefreedomtoretain judicia control over
essential state regulated objectives. The compromise was to include a
footnotegiving adopting countriesthefreedom to retain control over essentia
activitieswhiletill encouraging thewidest interpretation possible. Thusthe

Id. at 135.

8 bid.

°lbid.

OUNCITRAL Model Law on International Commercial Arbitration and Conciliation,
FootnotetoArt.1(1985).
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Model Law gives wide latitude to charter countries to define those
“commercial” mattersthat would giveriseto arbitration.

The1996 Act Sec. 2(1)( 1) defines” commercial” as' disputesarising
out of alegal relationship, whether contractual or not, considered as
commercial under thelaw inforcein India.” No mentionis made of the
Model Law Articlel footnote stated above. Thisissignificant considering
that the 1996 Act issubstantially based on Model law. The omission may
havebeenthelndianlegidature sattempt at giving courtsdiscretionto decide
thedefinition of “commercial.” Thiswould alow the courtsto narrow or
broaden their definition according to their needs.

Previoudy, the court made adistinction between acontract for thetransfer
of servicesand acontract for the sale of goods- of which only thelatter was
considered “commercial” in nature. For instance, acontract for technical
assgancedoesnotinvolvethedirect participation of profitsbetweentheparties
andisthereforenot “commercia.” But, the court took abig step forwardin
RM. Investment and Trading Co. v. Boeing Co."* wherethe court held that
“commerciad must hegiven atideinterpretation cons stent with the purpose of
theNew York Convention and to promoteinternationd tradeand commercia
relations? Significantly, thecourt dsoreferenced Modd LawArticlel footnote
and said that guidance could betaken fromitswording.®

However, in that same decision, the court | eft the question of whether
the distinction between acontract for transfer of servicesand acontract for
sale of goodsisvalid. It isnot yet clear that a contract for atransfer of
services(i.e. technology exchange. technica support. etc.) would bearbitrable
under the 1996 Act. Some have called for inclusion of such servicestothe
meaning of “commercid” sncethesesarvicescan betradedjudt likeacontract
for sale of goods. In Indian Organic Chemical limited v.ChemtexFibres
Inc. theBombay High Court held that there must be somelega provisionin
the agreement which specifiesor indicates or providesfor recognition of
legd relationship ascommercid .4

HAIR 1994 SC 1136.
21pid.
Bbid.
“AIR1978Bom 106




Enforcement of Certain Foreign Awards | 173
Thusfar the court hasmaintained abroad definition of “commercid”, in
linewithinternationally accepted standards of theterm and should continue
to do so.

Thus, to reach the conclusion that aparticular award isaforeign award,

thefollowing conditionsmust be satisfied™ :-

(i) theaward passed should bean arbitral award,

(i) itshouldbearisingout of differencesbetweenthe parties;

(iii) thedifferenceshould bearising out of alegal relation-ship;

(iv) thelega relationship should be considered ascom-mercid;

(v) itshould bein pursuance of awritten agreement to which the New
York Convention applies; and,

(vi) theforeignaward should be madein one of the af ore-mentioned 47
countries

The definition of ‘ Foreign Award’ for the purposes of the Geneva
Convention (1927) ascontainedinthisSection differsfromtheforeign award
asdefinedin Section 44 under the NY C (1958). The differences may be
stated asfollow :

Foreign Award : Differencebetween New York Convention and
Geneva Convention
Section 44 of the New York Section 53 of the Geneva

Convention,1958 Convention,1927
The words *arising out of legal Section 53 failed to utilisethese words,
relationships, whether contractual instead of thisit use “relating to
or not’ asused in Section 44. mattersconsidered as commercial”.

The definition of ‘ Foreign Award’ as | But Section 53 is devoid of
givenin Section 44 under the NYC thisbeginning.

(1958) beginswith the non—obstanate
clause i.e., ‘underthe context
otherwise requires'.

Section 44 insists that the agreement | Section 53 simply talks of

mustbe in writing agreementsimpliciter, omitting the
words ‘in writing'.

®National Ability SA. v. Tinna Oil ChemicalsLtd., 2008 (3) ARBLR 37
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Enforcement Of Foreign Awar ds:

The Supreme Court in Fuerst Day Lawson Itd. a Jindal Exports
Ltd.® laid downthat there aretwo stagesin enforcement of foreign award.

Stage 1- the court would make an, inquiry’ into enforceability of theAward,
and.

Stage 2- the court holdsthat the Award isenforceable.

If the conditionsfor enforcement arefulfilled and the Court issatisfied
about enforceability of aforeign award isdeemed to be adecree of that
court and must beexecuted asitis.”’ In other wordsaforeign award cannot
be executed as a decree unless and until an application for enforcement
thereof ismadeand the Court satisfied that theforelgn awardisenforcesble. 8

Since, anawardisnot enforcegbletill suchtimeitisexecuted asdecree,
which happensfollowing the procedure specified in sec 46-49, it cannot be
said that the party agai nst whom damages have been awarded by arbitrator
owestheother party adebt at astage prior tofulfillmentsof requirementsof
section 46-49. Moreover, before an award obtains the force of law, the
other party should be given an opportunity to contest the enforcement of
award. Intheword of Delhi High Court, it ismandatory for party seeking
enforcement of an award to move an application before the competent civil
court wherein the opposite party could rai se objection to the enforcement of
aforeignaward. Evenif no such objectionisraised thecourt hastheobligation
to examine and decide whether the conditioned mentioned in section 43(2)
of theArbitrationAct issatisfied. Only wherethecourt isso satisfied thet the
awardisenforceablein Indiathan only the said award would be deemed as
decree of court.™®

Power of judicial authority torefer partiestoarbitration [Section 45] :

Notwithstanding anything contained in Part | or in the Code of Civil
Procedure, 1908 (5 of 1908), ajudicial authority, when seized of an action
inamatter in respect of which the partieshave made an agreement referred

16(2001)2ArbLR1

"\jideocon Power Ltd. v.Tamilnadu Electricity Board. (2005) 3Arb LR 399 (Mad)
BGoldcrest Exportsv. Snissoen: N.V.., (2005)35) (rl |.R56: (200.) | Born ( R22.5.
®Marina Shiping World Corporation v. Jindal Exports (2005 ) 4 RAJ510
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to in section 44, shall, at the request of one of the parties or any person
claiming through or under him, refer the partiesto arbitration, [unlessit prima
faciefinds]? that thesaid agreement isnull and void, inoperativeor incapable
of being performed.

Judicial Authority’sPower To Refer PartiesToArbitration :

Section 3 of the repealed 1961 A ct empowered the court to stay the
legal proceeding unlessthe court was sati fied that the agreement wasnull
and void, inoperative or incapabl e of being performed. Under section 45 of
the 1996 Act which adoptsArticlell of NY C thereisno mention of power
to stay the proceeding. Instead, it ismade obligatory on the court, at the
request of oneof the partiesto theagreement to refer the partiesto arbitration
except onthegroundsof invalidity etc. of theagreement asstated above, ‘ if
any party to asubmission madein pursuance of an agreement’ towhich
NY C appliescommencesany legd proceeding against the other party tothe
agreemen.

Ajudicia authority under Section 45 of theAct hasbeen authorized to
refer those partiesto arbitration, who under Section 44of theAct have entered
inan arbitration agreement. The Sectionisbased onArticlell (3) of New
York Convention and with an in-depth reading of the Section 45 of theAct,
it can beclearly understood that it ismandatory for thejudicia authority to
refer partiestothearbitration. Theuseof word shall makesit obligatory on
thecourt to refer the partiesfor arbitrationinthelegal proceedingsinitiated
by aparty to the arbitration agreement provided the conditions specified
therenarefulfilled
Distinction between Section 8 and Section 45:

Section 8 and Section 45 of theAct, both pertaining to court referring
disputesto arbitration, vary with regardsto thethreshol d of discretion granted
to the courts. The primary distinction appearsto bethat Sec-tion 8 of the
Act leaves no discretion with the court in the matter of referring partiesto
arbitration whereas Section 45 of the Act grants the court the power to
refuseareferenceto arbitrationif it findsthat the arbi-tration agreement is
null and void, inoperative or incapabl e of being performed.

2 Subs. by Act 33 of 2019, s. 11, for “unlessitfinds’ (w.e.f. 30-8-2019).
22005 (3)ArbLR 1
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The Supreme Court in World Sport Group (Mauritius) Ltd v. MSM
Satellite (Sngapore) Pte. Ltd.? has opined that no formal applicationis
necessary to request acourt to refer the matter to arbitration under Sectiond5
of theAct. In case a party so requests even through affidavit, acourt is
obligedtorefer thematter to arbi-tration with the only exception being cases
wherethearbitration agreementisnull and void, inoperative and incapable
of being performed, thuslimiting the scopeof judicia scrutiny at the stage of
referring adis-puteto foreign seated arbitrations.

Thus, though Section 8 of theAct envisagesthefill-ing of anapplication
by aparty to the suit seeking reference of thedisputeto arbitration, Section
45 needsonly a‘request’ for that purpose.

Further, Section 45 can only be applied when the matter isthe subject
of aNew York Convention arbitration agreement, whereas Section 8 applies
ingeneral toal arbitration clausesfalling under Part | of theAct. In Chloro
Controls (1) P. Ltd. v. Severn Trent Water Purification Inc. & Ors.Z, the
Supreme Court has held that the expression * per son claiming through or
under’ as provided under Section 45 of the Act would mean and include
within itsambit multiple and multi-party agreements. Hence even non-
signa-tory partiesto some of the agreements can pray and bereferred to
arbitration.?

The Delhi HC, in GMR Energy Limited v. Doosan Power Systems
India Private Limited & Ors®., relying on Chloro Controls, upheld the
impleadment of anon-signatory to the arbitration agreementinan SIAC
arbitration. The Supreme Court, in the case of Reckitt Benckiser India)
Private Limited v. Reynders Label Printing India Private Limited &
Anr® held that anon-signatory without any causa connectionwiththeprocess
of negotiations preceding the arbitration agreement cannot be made party to

23niss Timing Limited v. Organizing Committee, Commonweal th Games 2010, Delhi,
2014 (6) SCC 677

22013(1) SCC641

% Nisith Desai Associates International Commercial Arbitration aw and recent
devel opment 2020 www.nisithdesai.com

%2017 SCCOnLineDd 11625.

% Mahanagar Telephone Nigam Ltd. v. Canara Bank & Ors., CIVIL APPEAL NOS.
6202-6205 OF 2019.
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the arbitration. Importantly, it has also ruled that circumstances and
correspondence post execution of an arbitration agreement cannot bind a
nonsgnatory to thearbitration agreement.

When Foreign Award Binding [Section 46 :

Any foreign award which would be enforceable under this Chapter
shdll betreated ashinding for all purposeson the personsas between whom
it was made, and may accordingly berelied on by any of those persons by
way of defence, set off or otherwisein any legal proceedingsin Indiaand
any referencesinthis Chapter to enforcing aforeign award shal be construed
asincluding referencesto relying on an award.

Binding natureof foreign award :

Section 46decl aresthat aforeign award shd| betreated asbinding on persons
between whom it wasmade. Thisisapplicable, asspecified in the section
itself, to foreign award which would be enforceabl ein accordance with the
conditionslaid downin section 48 of theAct. At thethreshold it isimportant
to notethat in the proceeding under ss46to 49 of thisAct, the enforcement
has necessarily to be between the partiesto the award. In Fargo Freight
Ltd. v.The Commodities Exchange Cor poration dealing with a petition
for enforcing an English Award under ss46to 49 of thisAct the Supreme
Courtsaid:

In such proceedings serious disputesregarding theliability of third
persons to pay up cannot be decided because these provisions do not
permit court to decide such disputes with third parties in such
proceedings. Oncea disputearisesinvolving a third party in enforcement
proceedings the court should direct the petitioner to have the dispute
decided by a competent court in an appropriate proceeding. The
provisions of part |1 of this Act do not permit Courts to decide such
disputes with third partiesin such proceedings.

Evidence[Section 47] :
(1) Theparty applying for theenforcement of aforeign award shdll, at the
time of the application, produce beforethe court -

(8 theorigina award or acopy thereof, duly authenticated inthe manner
required by thelaw of the country inwhich it wasmade;
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(b) theoriginal agreement for arbitration or aduly certified copy thereof;
and

(c) suchevidenceasmay benecessary to provethat theawardisaforeign
award.

(2) If theaward or agreement to be produced under sub-section (1) isina
foreignlanguage, the party seeking to enforce theaward shall produce
atrandationinto English certified ascorrect by adiplomatic or consular
agent of the country towhich that party belongsor certified as correct
insuch other manner asmay be sufficient accordingtothelaw inforce
inlndia

Explanation.:- Inthissection and in the sectionsfollowing in this Chapter,

“Court” meansthe High Court having original jurisdiction to decidethe

guestionsforming the subject-matter of thearbitral award if the same had

been the subject-matter of asuit onitsoriginal civil jurisdiction andin other
cases, intheHigh Court having jurisdictionto hear appeal sfrom decrees of
courts subordinateto such High Court.

Section 47 providesthat the party applying for the enforcement of a
foreign award shall, at thetime of the application, produce before the court
(&) origind award or aduly authenticated copy thereof; (b) origind arbitration
agreement or aduly certified copy thereof; and (c) any evidencerequiredto
edablishtha theawardisaforeign award. Asper thenew Act, thegpplication
for enforcement of aforeign award will now only lieto High Court. Section
47 of theAct providesthat theword “shall” be produced before the court,
at thetimeof the application for enforcement of theforeign award. However,
in PEC Limited v. Austbulk Shipping SDN BHD?# the Supreme Court of
Indiainterpreted that theword “ shall” appearing in Section 47 of theAct
relating to the production of theevidence asspecifiedintheprovision at the
time of application hasto beread as" may”. It further observed that such an
interpretationwould mean that aparty applying for enforcement of theaward
need not necessarily produce beforethe court adocument mentioned therein
“at thetime of the application”. Nonetheless, it further clarified that such
interpretation of theword“ shall” as"may” isrestricted “only to theinitial
stage of thefiling of the application and not thereafter.”
27(Civil Apped No. 4834 of 2007) decided on 14 November 2018,
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ConditionsFor Enforcement Of Foreign Awar ds[Section 48] :

(1) Enforcement of aforeign award may berefused, at therequest of the
party against whomitisinvoked, only if that party furnishesto the court
proof that :

(8 the partiesto the agreement referred to in section 44 were, under the
law applicableto them, under someincapacity, or thesaid agreement is
not valid under thelaw towhichthe partieshave subjectedit or, failing
any indication thereon, under thelaw of the country wheretheaward
wasmade; or

(b) the party against whom the award isinvoked was not given proper
notice of the appointment of thearbitrator or of thearbitral proceedings
or was otherwise unableto present hiscase; or

(c) theaward dealswith adifference not contemplated by or not falling
withinthetermsof thesubmissionto arbitration, or it containsdecisons
on matters beyond the scope of the submissionto arbitration:

Provided that, if the decisionson matters submitted to arbitration can
be separated from those not so submitted, that part of the award which
containsdecisionson matters submitted to arbitration may beenforced; or

(d) thecomposition of thearbitral authority or thearbitral procedurewas
not in accordance with the agreement of the parties, or, failing such
agreement, was not in accordance with thelaw of the country where
thearbitration took place; or

(e) theaward hasnot yet become binding on the parties, or has been set
aside or suspended by acompetent authority of the country inwhich,
or under the law of which, that award was made.

(2) Enforcement of anarbitral award may also berefusedif the Court finds
that :-

(a) the subject-matter of the difference is not capable of settlement by
arbitration under thelaw of India; or

(b) theenforcement of theaward would be contrary to the public policy of
India
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[Explanation 1.—For the avoidance of any doubt, it isclarified that
anawardisin conflict with the public policy of India, only if, -

(i) themaking of theaward wasinduced or affected by fraud or corruption
or wasin violation of section 75 or section 81; or

(i) itisincontraventionwiththefundamental policy of Indianlaw; or
(iii) itisin conflict with themost basic notionsof morality or justice.

Explanation 2.:- For the avoidance of doubt, the test asto whether
thereisacontravention with thefundamental policy of Indianlaw shall not
entail areview onthemeritsof thedispute]

(3) If anapplicationfor the setting aside or suspension of the award has
been madeto acompetent authority referred to in clause (€) of sub-
section (1) the Court may, if it considersit proper, adjournthedecision
on the enforcement of the award and may al so, on the application of
the party claiming enforcement of the award, order the other party to
givesuitablesecurity.

Once an application for enforcement of aforeign awardismade, the
other party hasthe opportunity tofile an objection against enforcement on
thegroundsrecognized under Section 48 of theAct. Thesegroundsinclude:

Invalidity of theArbitration Agreement [Clause 1(a)] :

The partiesto the agreement referred to in section 44 were, under the
law applicableto them, under someincapacity, or the said agreement isnot
valid under the law to which the parties have subjected it or, failing any
indication thereon, under thelaw of the country wheretheaward was made.
Supreme Court of Indiain National Thermal Power Corporationv. Snger
Company? has held-A foreign Award will not beenforced in Indiaifitis
proved by the party against whomi it is sought to be enforced that the
partiesto the agreement were, under the law applicable to them, under
someincapacity, or, the agreement was not valid under thelawto which
the parties have subjected it, or, in the absence of any indication thereon,
under the law of the place of arbitration.

%(1992) 3SC551: 1993AIR SCW 131: AIR 1993 SC 998 (1011).
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Violation of DueProcess [Clause 1(b)] :

The party against whom the award isinvoked was not given proper
notice of the appointment of thearbitrator or of thearbitral proceedingsor
was otherwise unableto present hiscase. Ground (b) has sanctioned the
application of standards of due processunder thelaw of India It dealswith
thefundamental principle of procedure and requiresfair hearing. Supreme
Court of Indiain Snger Company’scase hasheld,A foreign Award will not
beenforcedinIndiaif itisproved by the party against whomitissought to
be enforced that therewas no due compliancewith therulesof fair hearing.

Excessof Authority [Clause 1(c)] :

Ground (c) laysdown therulethat enforcement of aforeign award may
berefusedif therespondent can provethat the award deal swith adifference
not contemplated by or not falling within theterms of the submission to
arbitration, or it contains decisions on matters beyond the scope of the
submission to arbitration. Supreme Court of India in Singer
Company’s ®case hasheld that aforeign award could not beenforcedin
Indiaif itisproved by the party against whomit issought to be enforced that
the award has exceeded the scope of the submission to arbitration.

Irregular Composition [Clause 1(d)] :

Ground (d) laysdown therule that enforcement of aforeign Award
may berefused if thecomposition of thearbitral authority or the arbitral
procedurewasnot in accordance with the agreement of the parties, or, failing
such agreement, was not in accordance with thelaw of the country where
thearbitration took place.

TheAwardisnot bindingor Set Aside[Clause1(e)] :

Ground (e) laysdown therulethat enforcement of aforeign award may
berefusedif the respondent can provethat the award has not yet become
binding on the parties, or hasbeen set aside or suspended by acompetent
authority of the country inwhich, or under thelaw of which, that Award was
made. Supreme Court of Indiain Snger Company’s® case has held- A

National Thermal Power Corporation v. Snger Company, (1992) 3 SCC 551: 1993
AIR scw 131 AIR 1993 52998 (1011).

National Thermal Power Corporation v. Snger Companu, (1992) 3 see 551 1993
AIRsew 131:AIR 1993 52998 (1011
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foreign Award will not be enforced in India if it is proved by the party
against whom it is sought to be enforced that the award has not yet
become binding on the parties, or has been set aside or suspended by a
competent authority of the country inwhich, or under the law of which,
that Award was made.

Subject-matter of thedifferenceisnot capableof settlement [Clause2(a)]

Ground (1) of subsection 2 laysdown therulethat enforcement of a
foreign award may berefused if the respondent can provethat the subject-
matter of thedifferenceisnot capableof settlement by arbitration under the
law of India

Contrary tothepublicpalicy of India[Clause2(b)] :

Theterm* public policy” , asmentioned under Section 48(2)(b), is
one of the conditionsto be satisfied beforeenforcing aforeign award. The
Supreme Court, in Renusagar Power Co. Ltd. v. General Electric Co®.,
held that the enforcement of aforeign award would berefused ontheground
that it iscontrary to public policy if such enforcement would be contrary to
(i) fundamental policy of India; or (ii) theinterest of India; or (iii) justiceor
mordity.

In Shri Lal Mahal Ltd. v. Progetto Grano Spa,* it was held that
enforcement of aforeign award would be refused under Section 48(2)(b)
only if such enforcement would becontrary to (i) fundamentd policy of Indian
law; or (ii) theinterestsof India; or (iii) justice or morality.

Theexpresson“fundamentd policy” of Indianlaw referstotheprinciples
andthelegidativepolicy onwhich Indian statutesand lawsarefoundedi.e.,
the basic and underlying rationale, values and principleswhich form the
bedrock of Indian laws.*® In Campos Brothers Farms v. Matru Bhumi
Supply Chain Pvt. Ltd.**, court observed that, If aforeign award failsto
determine amaterial issuewhich goesto theroot of the matter, or failsto
deal with aclaim or counter-claminitsentirety, the award may shock the
31(1994) 2Arb LR 405,

22013 (8) SCALE480.

%Cruz City 1 MauritiusHoldingsv. Unitech Ltd., (2017) 239 DLT 649
%(2019) 261 DLT 201
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conscience of the court and may be set aside on the ground of violation of
the public policy of India, inthat it would then offend amost * basi c notion of
justice” inthiscountry.

The explanation 1 to Section 48 of the Act, provides that, for the
avoidance of all doubtson the point that an award isin conflict with the
public policy of India, only if (i) the making of the award wasinduced or
affected by fraud or corruption or wasin violation of section 75 or section
81, or (ii) itisin contravention of thefundamenta policy of Indianlaw; or (iii)
itisinconflict with the most basic notionsof morality or justice.

Inthe case of Vijay Karia & Orsv. Prysmian Cavi E Sstemi Sr &
Ors® the Supreme Court recently held that Courts should refuse the
enforcement of foreign arbitral awardsonly in exceptiona casesof ablatant
disregard of Section 48 of the Act. The Supreme Court further held that a
violation of Rule 21 of the Foreign Exchange Management (Non-debt
Instruments) Rules, 2019 would not condtituteaviol ation of thefundamental
policy of Indian law under Section 48(2)(b)(ii). The Supreme Court held
that thefundamental policy referstoreferstothe corevauesof Indiaspublic
policy asanation, which may find expression not only in statutesbut al so
time-honoured, hallowed principleswhich arefollowed by the Courts.

Adjournment of Enfor cement [Section48 (3)] :

Section 48(3) provided that if an application for the setting aside or
suspensi on of theaward has been made to acompetent authority, the Court
may, if it consdersit proper, adjourn the decision on the enforcement of the
award and may also, on the gpplication of the party claiming enforcement of
theaward, order the other party to give suitable security.

section/ 48 (1)(e) of theArbitration Act read with section/ 48(3) of the
Arbitration Act makesit clear that the competent authority’ in section/ 48(3)
istheauthority of the country of origin, wheretheaward hasbeen made, and
not the executing court in India. In Naval Gent Maritime Limited v.
Shivnath Rai Harnarain® court held that it may be reasonableto adjourn
enforcement proceedingsif achallenge has been made by an award debtor

*Civil Appeal No. 1544 and 1545 of 2020
%(2009) SCC OnlineDd 2961
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inthecountry wheretheaward hasbeen made. However, courtsmay direct
adeposit of security whilethe execution proceedingsare kept in abeyance.

Enfor cement of foreign awar ds[Section 49] :

Wherethe Court issatisfied that theforeign award isenforceable under
this Chapter, the award shall be deemed to be adecree of that Court.

Section 49 providesthat where the Court is satisfied that theforeign
awardisenforceable under this Chapter, theaward shall bedeemedtobea
decree of that Court. Oncethe award has survived the challenge and the
Court issatisfied that theforeign award isenforceable under this Chapter,
theaward shall be deemed to be adecree of that Court. After thisit can be
executed under Order X X1 of the Code of Civil Procedure, 1908 in the
samemanner asadecreefrom an Indian court. Where the subject matter of
theforeign awardismoney, the Commercial Divisionof any High Courtin
Indiawhere assetsof theopposite party lieshal havejurisdiction. In case of
any other subject matter, the Commercia Division of aHigh Court which
would havejurisdiction asif the subject matter of the award wasasubject
matter of asuit shal havethejurisdiction.

Appealableorders[Section 50] :
(1) [Notwithstanding anything contained inany other law for thetimebeing
inforce, an appea]* shal liefromtheorder refusingto—
(@) refer the partiesto arbitration under section 45;

(b) enforceaforeign award under section 48, to the court authorised by
law to hear appeal sfrom such order.

(2) Nosecond appeal shall liefrom an order passed in appeal under this
section, but nothingin thissection shall affect or takeaway any right to
appeal to the Supreme Court.

Under Section 50 of theAct, an appeal can befiled by aparty against
the orderspassed under Section 45 and Section 48 of theAct. However, no
second appeal can befiled against the order passed under this Section. The
Supreme Court in Shin-Etsu Chemical Co. Ltd. v. Aksh Optifibre Ltd®®

$7Subs. by Act 33 of 2019, s. 12, for “ An appeal” (w.e.f. 30-8-2019).
%(2005) 7 SCC 234.
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held that these ordersare only apped ableunder Article 136 of the Congtitution
of India, 1950, and such an appedl isfiled beforethe Supreme Court.

The Supreme Courtin Fuerst Day Lawson Limited v Jindal Exports
Limited® which dealt with the issue as to whether an order though not
appeal able under section 50 of theAct would be subject to appea under the
letters patent of the High Court. Supreme Court held that no letter s patent
appeal will lieagainst an order whichisnot appeal able under Section 50 of
theArbitration and Conciliation Act, 1996.

Sampingandregistration:

Asfar asforeign awardsare concerned, the Delhi High Court in Naval
Gent Maritime Ltd v. Shivnath Rai Harnarain (1) Ltd.,* observed that a
foreign award would not requireregisira-tion and can beenforced asadecree,
and theissueof stamp duty cannot stand in theway of deciding whether the
awardisenforceableor not. A smilar approach was adopted by the Bombay
High Court inthe cases of Vitol SAv. Bhatia International Limited.** A
similar princi-ple hasbeen set out by the High Court of MadhyaPradeshin
Narayan Trading Co. v Abcom Trading Pvt. Ltd.*?

L

%[2011] 8 SCC 333
%174(2009) DLT 391

12014 SCC OnLineBom 1058
#2012 SCC OnLineMP8645



CHAPTER 13 GENEVA CONVENTION

AWARDS

Geneva Convention Awards:

The Geneva Convention Awardsisincorporated under the 1996 Actin

S. 53; section 57 lays down the conditions for enforcement of award.
Accordingly aforeign award may beenforceableunder Chapter 1 Part 11 of
theAct, if it satisfiesthe conditions.

As per the Geneva Convention, “foreign awar d” meansan arbitral

award on differencesrelating to matters considered as commercia under
thelaw inforcein Indiamade after the 28th day of July, 1924, :

a

in pursuance of an agreement for arbitration to which the Protocol set
forthinthe Second Scheduleapplies, and

between persons of whom oneis subject to thejurisdiction of some
one of such Powersasthe Central Government, being satisfied that
reciprocal provisionshavebeen made, may, by natificationinthe Officia
Gazette, declareto be partiesto the Convention set forthinthe Third
Schedule, and of whom the other issubject to thejurisdiction of some
other of the Powersaforesaid, and

inone of such territories asthe Central Government, being satisfied
that reciprocal provisionshavebeen made, by likenatification, declare
to be territories to which the said Convention applies, and for the
purposes of this Chapter, an award shall not be deemed to befinal if
any proceedingsfor the purpose of contesting thevalidity of theaward
arepending inany country inwhichit wasmade.

Refer toArbitration:

Under sections 54 of the 1996 Act ajudicial authority isrequiredto

refer thepartiestoarbitrationif itissatisfied about thevaidity of theagreement.
Thesectionisattracted only if thereisan actual referenceto thearbitration.

1 Section 53
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Natureof Award :

Section 55 provided that the nature of award shall bebinding. Section
55 of the Act provides that an award which satisfies the conditions of
enforcesbility mentioned under section 57 of theAct isenforcesbleandisto
betreated asbinding for al purposesand a so on personsas between whom
itwasmade. It may berelied upon by the partiesin any legal proceedingsin
India. Any referencesto enforcing aforeign award shall be construed as
including referencesto relying on an award.

Procedurefor Enforcement :

Section 56 providesthat the party applying for the enforcement of a
foreign award shall, at thetime of the application, produce before the court
(&) original award or aduly authenticated copy thereof; (b) evidenceproving
that the award has becomefinal and (c) evidenceto provethat the award
has been madein pursuance of asubmissionto arbitrationwhichisvalid
under thelaw applicablethereto and that the award has been made by the
arbitra tribunal provided for inthe submissionto arbitration or congtitutedin
the manner agreed upon by the parties and in conformity with the law
governing thearbitration procedure. Asper the new Act, theapplication for
enforcement of aforeign award will now only lieto High Court.

The conditionsfor enforcement of aGenevaConvention award are
found under Section 57. They are as follows- A foreign award will be
enforceableonly if :-

1. Thearhitrationagreement by whichthedisputeissubmitted to arbitration
has been found to be valid when tested against thelaw governing its
enforcement and recognition.

2. Thesubject-matter of the dispute pursuant to which the award was
passed issubject-matter that is capabl e of being resolved by arbitration
under Indian law.

3. Themanner inwhichthetribuna wasset up or themanner inwhichthe
proceedings were conducted was in keeping with the terms of the
agreement between the partiesor isin conformity with thelaw chosen
to governthearbitration proceedings.
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4. Theaward hasattainedfinality, which meansthevadidity of theawardis
no longer opento challenge.

5. Theenforcement of theaward will not be opposed to the public policy
of India

6. Theaward hasnot been annulled inthe country whereit was made.

7. The party against whom the award was passed was given a fair
opportunity to present his case beforethearbitral tribunal. He must
have been properly informed of the conduct of the proceedingsand
have been given areasonable amount of timeto prepare hiscase.

8. Thedecisonscontainedintheawardismadeonaquestion or adispute
that has been correctly placed beforethetribunal. Thetribuna must
have arrived at adecision concerning only thoseissueswhich were
submitted toit for itsdecision.

Section 58 providesthat wherethe Court is satisfied that theforeign
awardisenforceable under this Chapter, theaward shall bedeemedtobea
decree of the Court.

Enforcement of Award :

Asper section 58 of theAct if acourt decidesto uphold theforeign
award and enforceit thenit shall be deemed to beadecree of thecourt. The
ArbitrationAct andinterpretations by the Supreme Court providethat every
final arbitral award isenforced inthe same manner asif it wereadecree of
the court and as per section 59 of theAct appealsmay lie against the order
refusngtorefer thepartiesto arbitration under section 54; refusing to enforce
aforeign award under section 57. Generally, no second apped shdl liefrom
the order passed inthe appeal under section 58 but right to apped to Supreme
Court isnot barred.

Appealableorders[Section 59] :
(1) Anapped shdl liefromtheorder refusing :-
(a) torefer thepartiesto arbitration under section 54; and

(b) toenforceaforeign award under section 57, to the court authorised by
law to hear appeal sfrom such order.
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(2) Nosecond appeal shal liefrom an order passed in appeal under this
section, but nothingin thissection shall affect or takeaway any right to
appeal to the Supreme Court.

Saving[Section 60] :

Nothing in this Chapter shall prejudice any rightswhich any person
would have had of enforcing in Indiaof any award or of availinghimsalf in
Indiaof any award if this Chapter had not been enacted.

BB



PART I11
CHAPTER 14| CONCILIATION

UNCITRAL Modd Law onarbitration and Ruleson Conciliationwere
both madein the context of growing international trade and commercial
relationsagang theback-drop of liberdization, privatization and globaization.
UNCITRAL Ruleson Conciliation of 1980 adopted by the Generd Assembly
of the United Nations stated at the very outset that the General Assembly
recognized “ the value of conciliation as a method of amicably settling
disputes arising in the context of international commercial relations”
and that adoption of uniform conciliation rules by “ countries with
different legal, social and economic systems would significantly
contribute to the development of harmonious international economic
relations.” However, the Indian Arbitration and Conciliation Act in
subsgtantidly adoptingthe UNCITRAL Modd Law and Rulesoninternationa
commercia arbitration and conciliation, hasa so covered “thelaw relaing to
domestic arbitration, international commercid arbitration and enforcement
of foreign arbitral awardsand also to definethelaw relating to conciliation.”

Theprocedureof conciliationlaid downinPart 111 of theAct reflects
thefollowing broad principles:

1) non-adversary natureof conciliation proceedings- thereisno claimant
or plaintiff in conciliation proceedings,

2) voluntary nature of proceedings - any party can commence and
discontinuethe proceedings,

3) flexible procedure - the conciliator has the discretion to adopt any
procedural law to ensure speedy and inexpensive conduct of
proceedings, and

4) decisonsarerecommendatory - digoutesare settled by mutua agreement
and not by imposed decisions.

Definition of Conciliation :

Theterm conciliationisnot definedintheAct. However, conciliationis
aconfidentia, voluntary and private dispute resol ution processinwhich a
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neutra person helpsthe partiesto reach anegotiated settlement. Conciliation
means’’ the settling the disputeswithout litigation” . Itisaprocessinwhich
independent person or persons are appointed by the partieswith mutual
consent by agreement to bring about a settlement of their disputethrough
consensus.|t has been derived from the word ‘ concile.” Conciliate and
reconcile are both employed in the sense of uniting men’s affections but
under different circumstances.

Asper Oxford Dictionary, conciliation means, ‘ Theaction of stopping
someonefrombeing angry.” Wharton'slaw lexlcont, definesconciliationas
“thesattling of digoutewithout litigation.” Mizley & Whitdey havedso defined
Condiligtionas" settling of . digouteswithout Litigation” intheir Law Dictionary?
Conciliation vis-a-visArbitration:

Whilearbitrationiscons dered private when compared with the court
system, conciliationiseven more private than arbitration. Aslitigation and
arbitration are both meansof adjudication, thejudge and thearbitrator render
their verdicts and impose them on the parties. While the parties to an
arbitration proceeding are given considerablefreedomintermsof deciding
thevenue, date, arbitrator, etc., they haveno control over thedecisonmaking
processexcept inthe case of award on agreed terms®. |n contrast, partiesto
aconciliation proceeding havethe privilegeto negotiate and arrive at an
amicablesettlement with theass tance of aconciliator inalessforma setting.

Secondly, while section 7(2) requiresthat an arbitration agreement be
inwriting, thereisno such express provision regarding conciliationinthe
Act. However, this does not hold much relevance as the process of
conciliation commenceswith thewritten offer and acceptanceto conciliate
by the parties*. Conversely, in arbitration, even in the absence of aprior
written agreement, if the parties appoint the arbitrator and proceed with
arbitration, the requirement of section 7(2) istaken ascomplied with.

1P 227 (14th ED) 1937 Indian Reprint - 1993.

275 (8thedn. 1970).

8 Section 30 of the Act

4 Section 62 of the Act stipulates that a conciliation proceeding shall commence only
when awritten invitation issued by one party to commence conciliation isaccepted by
the other party
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Thirdly, section 30 of theAct permitsthe partiesto engagein conciliation
processeven during the course of arbitral proceedings. They may do so suo
motu or under the directions of the arbitrator. In case the conciliation
concludessuccessfully, thearbitrator isto record the settlement intheform
of anarbitral award. Such an award, whichis prepared on agreed terms, is
givensimilar statusto that of any other award. However, section 77 of the
Act barsany arbitral or court proceedingsin respect of adisputewhichis
the subject matter of conciliation proceedings®. Thisessentially meansthat
during arbitral or court proceedings, the partiesare encouraged toinitiate
conciliation proceedings, but once conciliation proceedingscommence, they
arebarred frominitiating arbitration or approaching the court. Clearly, the
purpose of sections 30 and 77 of theAct isto encourage partiesto resort to
nonformal conciliation proceedingsin preferenceto theformal court and
arbitral proceedings’.
Processof Conciliation :
Commencement Of Conciliation Proceedings[Section 62] :

(1) Theparty initiating conciliation shall send to the other party awritten
invitationto conciliate under thisPart, briefly identifying the subject of
thedispute.

(2) Conciliation proceedings, shal commencewhentheother party accepts
inwritingtheinvitationto conciliate.

(3) If theother party rejectstheinvitation, therewill be no conciliation
proceedings.

(4) If theparty initiating conciliation doesnot receiveareply withinthirty
daysfrom the date on which he sendstheinvitation, or within such
other period of timeas specified intheinvitation, hemay elect to treat
thisasare ection of theinvitationto conciliate and if he so elects, he
ghal informinwriting theother party accordingly.

The conciliation process commenceswhen the disputing partiesagree
to conciliate and a neutral conciliator isappointed. The party initiating

5 Section 77 of the Act
5PSA Lega vol vii August 2010
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conciliation sendsawritten invitation to conciliateto the other party briefly
identifying the subject matter of the dispute. Conciliation proceedings
commencewhentheother party acceptsinwriting theinvitationto conciliate.

Part 111 of theArbitration and Conciliation Act, 1996 doesnot envisage
any agreement for conciliation of future disputes. It only providesfor an
agreement to refer the disputesto conciliation after the disputeshave arisen.”

Number of conciliator s[Section 63] :

(1) Thereshall beoneconciliator unlessthe parties agreethat there shall
betwo or threeconciliators.

(2) Wherethereismorethan oneconciliator, they ought, asageneral rule,
toactjointly.

Thereshall be one conciliator, but the partiesmay by their agreement
providefor two or three conciliators. Where the number of conciliatorsis
morethan one, they should asagenera ruleact jointly.

Appointment of conciliators[Section 64] :
(1) Subjecttosub-section(2) :-
(@ inconciliation proceedings, with oneconciliator, the partiesmay agree
onthennameof asoleconciliator;
(b) inconciliation proceedingswith two conciligtors, each party may appoint
oneconciliator;
(¢) inconciliation proceedingswith three conciliators, each party may
appoint one conciliator and the parties may agree on the name of the
third conciliator who shall act asthe presiding conciliator.

(2) Partiesmay enlist the assistance of asuitableingtitution or personin
connection with theappointment of conciliators, andin particular, :-

(@ aparty may request such an institution or person to recommend the
namesof suitableindividualsto act asconciliator; or

(b) thepartiesmay agreethat the appointment of oneor more conciliators
be madedirectly by such aninstitution or person:

"Visalnternational Ltd. v. Continental Resources (USA) Ltd., AIR 2009 SC 1366
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Provided that in recommending or appointing individualsto act as
conciliator, theingtitution or person shdl haveregard to such considerations
asarelikely to secure the appointment of an independent and impartial
conciliator and, with respect to asole or third conciliator, shall takeinto
account theadvisability of gppointing aconciliator of anationdity other than
thenationditiesof the parties.

In conciliation proceedingswith one conciliator, the partiesmay agree
on the name of asole conciliator and in conciliation proceedingswith two
conciliators, each party may appoint one conciliator. The partiesmay also
request any ingtitution or person to recommend suitable namesof conciliators
or directly appoint them and such person or ingtitution whiledischarging this
responsibility should have regard to aspects as are likely to secure the
appointment of anindependent and impartia conciliator.

Submission Of SatementsTo Conciliator :

(1) Theconciliator, upon hisgppointment, may request each party to submit
to him abrief written statement describing the general nature of the
dispute and the points at issue. Each party shall send acopy of such
statement to the other party.

(2) Theconciliator may request each party to submit to himafurther written
statement of hisposition and thefactsand groundsin support thereof,
supplemented by any documents and other evidencethat such party
deems appropriate. The party shall send a copy of such statement,
documentsand other evidenceto the other party.

(3) Atany stageof the conciliation proceedings, theconciliator may request
a party to submit to him such additional information as he deems
appropriate.

Explanation :- Inthissection and all thefollowing sectionsof thisPart, the

term*“ conciliator” appliesto asoleconciliator, two or three conciliators, as
the case may be.

Theconciliator may request each of the partiesto submit abrief written
statement describing thegenerd nature of the dispute and the pointsat issue,
with acopy totheoppositeparty. At any stageof the conciliation proceedings
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the condciliator may request aparty to submit to him such additiona informetion
ashe deemsappropriate. Theconciliator isnot bound by the Code of Civil
Procedure, 1908 (5 of 1908) or the Indian EvidenceAct, 1872 (1 of 1872)8.

Roleof Conciliator [Section 67] :

(1) Theconciliator shal assist the partiesin an independent and impartia
manner inther attempt to reach an ami cabl e settlement of their dispute.

(2) Theconciliator shal beguided by principlesof objectivity, fairnessand
justice, giving consideration to, among other things, therightsand
obligations of the parties, the usages of the trade concerned and the
circumstances surrounding the dispute, including any previousbusiness
practicesbetween the parties.

(3) Theconciliator may conduct the conciliation proceedingsin sucha
manner as he considers appropriate, taking into account the
circumstancesof the case, thewishesthe partiesmay express, including
any request by aparty that theconciliator hear oral statements, andthe
need for aspeedy settlement of the dispute.

(4) Theconciliator may, at any stage of the conciliation proceedings, make
proposalsfor asettlement of the dispute. Such proposals need not be
inwriting and need not be accompani ed by astatement of thereasons
therefore

Section 67 describestherole of aconciliator. Subsection (1) states
that heshall assst partiesinanindependent and impartial manner. Subsection
(2) statesthat he shall be guided by principles of objectivity, fairnessand
justice, giving cons deration, among other things, totherightsand obligations
of the parties, the usages of the trade concerned and the circumstances
surrounding thedispute, including any previous busi ness practi ces between
the parties. Subsection (3) states that he shall take into account “the
circumstances of the case, the wishesthe partiesmay express, including a
request for oral statements’. Section 67(4) specificaly enablesthe conciliator
to “make proposals for settlement of the dispute ... at any stage of the
conciliation proceedings.”

8 Section 66
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Settlement Agreement :

(1) Whenitgppearstotheconciliator that thereexist dementsof asettlement
which may be acceptableto the parties, he shal formulatetheterms of
a possible settlement and submit them to the parties for their
observations. After receiving the observations of the parties, the
conciliator may reformulate thetermsof apossible settlement inthe
light of such observations.

(2) If thepartiesreach agreement on asettlement of the dispute, they may
draw up and sign awritten settlement agreement. If requested by the
parties, the conciliator may draw up, or assist the partiesin drawing up,
the settlement agreemen.

(3) Whenthe partiessign the settlement agreement, it shall befinal and
binding on the partiesand persons claiming under them respectively.

(4) Theconciliator shal authenticatethe settlement agreement and furnish
acopy thereof to each of the parties.

A settlement agreement isan agreement drawn out by aconciliator,
when he seesthat thereis possibility of amicable compromise betweenthe
parties. A conciliator ass ststhe partiesto amicably settlethedisputesbetween
them. When it appears to the conciliator that there exist elements of a
settlement, which may be acceptable to the parties, he is supposed to
formulatethetermsof apossible settlement and submit themto the parties
for their observations. After receiving the observations of the parties, the
conciliator may reformulatethetermsof apossiblesettlement inthelight of
such observations.

The conciliator, on the basis of his notings during the conciliation
proceedings and also on the basis of the written statements and the
documentary evidence of the parties, draws up the terms of settlement
agreement. Thesameisthen forwarded to the partiesfor their comments, if
any, and if necessary areformulated settlement agreement isprepared on
the basisof such comments.®

® PC .Markanda, Law Relating to Arbitration and Conciliation: Commentary on the
Arbitration and Conciliation Act, 1996, L exisNexis Butterworths Wadhwa, Nagpur,
Seventh Edition (2009)
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According to Section 73 (3) of theArbitration and Conciliation Act,
1996, the settlement agreement signed by the partiesisfinal and binding on
them and the persons claiming under them. It follows, therefore, that a
successful conciliation proceeding comesto an end only when the settlement
agreement signed by the parties comes into existence. This type of an
agreement hasthelega sanctity of an arbitral award under Section 74 of the
Act.

The Supreme Court in the case of Haresh Dayaram Thakur v. Sate
of Maharashtra®® has held as that the requirement of a conciliator isto
assist the partiesto settle the disputesamicably. If the conciliator isof an
opinionthat thereexistsan element of settlement between the partiesthen he
can draw up an agreement under the provisions of Section 73 of theAct.
while dealing with the provisionsof Sections 73 and 74 of theAbbitration
and ConciliationAct of 1996 in paragraph 19 of thejudgment asexpressed
thusthe court held that -

“ Fromthe statutory provisions noted above the position is manifest
that a conciliator isa person who isto assist the partiesto settle the
disputes between themamicably. For thispurposethe conciliator is
vested with wide powers to decide the procedure to be followed by
him untrammeled by the procedural law like the Code of Civil
Procedure or the Indian Evidence Act, 1872. When the parties are
able to resolve the dispute between them by mutual agreement and
it appearstotheconciliator that their existsan element of settlement
which may be acceptabl eto the partiesheisto proceed in accordance
with the procedure laid down in Section 73, formulate the terms of
a settlement and make it over to the parties for their observations;
and the ultimate step to be taken by a conciliator isto draw up a
settlement in the light of the observations made by the parties to
the terms formulated by him. The settlement takes shape only when
the parties draw up the settlement agreement or request the
conciliator to preparethe sameand affix their signaturestoit. Under
Sub-section (3) of Section 73 the settlement agreement signed by

10(2000) 6 SCC 179



198 | Law of Arbitration & Conciliation
the partiesisfinal and binding on the parties and persons claiming
under them. It follows therefore that a successful conciliation
proceedings comesto end only when the settlement agreement signed
by the parties comes into existence. It is such an agreement which
hasthe status and effect of legal sanctity of an arbitral award under
Section 747 .

Furthermore, in the case of Mysore Cements Limited v. Svedela
Barmac Ltd"., theApex Court followed and reiterated its stand astaken
by themin Haresh Dayaram Thakur case, the settlement agreement comes
into existence under Section 73 satisfying therequirementsstated therein, it
getsthestatusand effect of an arbitral award on agreed termson the substance
of thedigputerendered by anArbitral Tribunal under Section 30 of theAct. If
asettlement agreement comesinto existence under Section 73 satisfyingthe
requirementsstated therein, it getsthe statusand effect of an arbitral award
rendered by thearbitral tribunal under Section 30 of theAct. It wasfurther
held that mere substantia compliancewith Section 73isnot sufficient; al the
statutory requirements must be complied with.

Satusand Effect Of Settlement Agreement [Section 74] :

The settlement agreement shall havethe same statusand effect asif itis
an arbitral award on agreed terms on the substance of the dispute rendered
by an arbitra tribunal under section 30.

The settlement agreement drawn up in conciliation proceedingshasthe
samedatusand effect asif itisanarbitra award inthecaseof Anuradha
SAlnvestmentsLLC & Anr. v Parsvnath DevelopersLimited & Ors
The Court had the opportunity to deal with the enforcement of a
Settlement Agreement asan Award. The respondents had challenged
the maintainability of the petition on the ground that the Settlement
Agreement is not an agreement under Section 73 of theAct, or asa
result of the conciliation proceeding under Part 111 of theAct. They further
contend that they have not received the authenticated copy of the
Sattlement Agreement and that thesaid agreement isinsufficiently samped.
The Court observed that under :
1(2003) 10SCC 375
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“ Section 74 a settlement agreement would have the status and effect
“asif it isan arbitral award”; thus by legal fiction, a settlement
agreement arrived at during the conciliation proceedings and
authenticated by the conciliator has been provided the same status
and effect as an arbitral award. In other words, the settlement
agreement can be enforced as an arbitral award and it is not
necessary for a party to institute fresh proceedings for obtaining a
decreein termsthereof. However, it does not mean that the settlement
agreement ceases to be an agreement voluntarily entered into
between the parties and becomes an arbitral award; it merely has
the status and effect of an award under the Act. The settlement
agreement continues to be an agreement and would require to be
stamped as such.”

Itfurther heldthat :

“itiswell settled that alegal fiction cannot be extended beyond the
purposefor which it iscreated. Section 74 of the Act createsa legal
fiction to elevate the status and effect of a settlement agreement
under Section 73 to an award. The purpose is clearly to enable
enforcement of such agreementsasan arbitral award without further
adjudicatory process. Thelegal fiction cannot be extended to other
statutes.”

Confidentiality [Section 75] :

Not with standing anything containedin any other law for thetimebeing
inforce, the conciliator and the parties shall keep confidential all matters
relating to the conciliation proceedings. Confidentiality shall extend alsoto
the settlement agreement, except where its disclosure is necessary for
purposes of implementation and enforcement.

Termination of conciliation proceedings:
The conciliation proceedings shall beterminated :-

(& bythesigning of the settlement agreement by the parties, on the date of
theagreement; or



200 | Law of Arbitration & Conciliation
(b) by awritten declaration of the conciliator, after consultation with the
parties, to the effect that further effortsat conciliation are no longer
justified, onthe date of the declaration; or

(c) by awritten declaration of the parties addressed to the conciliator to
theeffect that the conciliation proceedingsare terminated, onthe date
of thedeclaration; or

(d) byawrittendeclaration of aparty to theother party and theconciliator,
If appointed, to the effect that the conciliation proceedings are
terminated, on the date of the declaration.

A successful conciliation proceeding concludeswith the drawing and
sgning of aconciliation settlement agreement. The signing of the settlement
agreement by the parties, on thedate of the settlement agreement terminates
conciliation proceedings. That apart, any party may terminate conciliation
proceedingsat any time even without giving any reason sinceitispurely
voluntary process. The partiescan terminate conciliation proceedingsat any
stage by awritten declaration of either party. A written declaration of the
conciliator, after consultationwith the parties, to the effect that further efforts
at conciliation arenolonger justified, a so terminates.conciliation proceedings
onthedate of such declaration.

BB



CHAPTER 15 ARBITRATION AND
RECENT ISSUES

I. THE ARBITRATION & CONCILIATION (AMENDMENT)
ACT, 2019:

The Arbitration & Conciliation (Amendment) Act, 2019 (“the 2019
Amendment”), whichamendsthelndianArbitration & ConciliationAct, 1996
(“theAct”), cameinto forcewith effect from 9 August 2019. All Sections
have comeinto forcefrom 30 August 2019 (except for Sections2, 3, 10, 14
and 16 which areyet to be made effective).

Arbitral Ingtitution ;

Section 1(ca) hasbeenintroduced to definean *arbitral institution’ as
an arbitral institution designated by the Supreme Court or aHigh Court
under theAct.

Appointment of Arbitrator sunder Section 11:

The Amendment Act has modified Section 11 of theArbitration Act
relating to appointment of arbitrators by courts pursuant to an gpplication by
aparty. Theamendment alowsthe Supreme Court (in casesof international
commercid arbitrations) and the High Courts (in cases of other arbitrations)
to delegate appointment of arbitratorsto arbitral institutionsgraded by the
Council orinitsabsence, apand of arbitrators. Such gppointment of arbitrator
must be completed within 30 daysfrom the application being made by the
parties. Further, thearbitra ingtitutionsor pand of arbitratorshavethe power
to determinethefeesof the arbitrators, subject to therates specifiedinthe
Fourth Schedule of theArbitration Act.

Arbitration Council of India:

Theamendment act introduces regulatory mechanisminthefield of
arbitration and providesfor adding Part | A (Section 43A to Section 43M)
totheAct, which makesprovision of constitution of Arbitration Council of
India(“Council”). The Council shall take necessary measuresto promote
and encouragearbitration, mediation, conciliation and other aternativedispute
resol ution mechanism and for that purposeframepolicy guidelinefor the
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establishment, operation and maintenance of uniform professiona standard
inrespect of mattersrelating to arbitration.

TheCoundil of Indiashdl framepoalicy for grading thearbitrd ingtitutions
and shall make policies guidelines etc. to ensure satisfactory levels of
arbitrationsand conciliations.

Gradingof Arbitral I ngtitutionsand Arbitrators:

The Council will makegrading of arbitral institutions on the basi s of
criteriardaingtoinfrastructure, qudity and cdibreof arbitrators, performance
and compliance of time limitsfor disposal of domestic or international
commercid arbitrations, in such manner asmay bespecified by theregulations
under theAct. Thequalifications, experience and normsfor accreditation of
arbitratorswill be such as specified inthe Eighth Scheduleto theAct.

Timdinesunder theAmendment Act :

» Completion of pleadings: Section 23 has been amended to state
that the statement of claim and defence must be completed withina
period of six monthsfrom the datethe arbitrator or all the arbitrators
(asthe case may be) received notice, inwriting, of their appointment.

> Arbitral award: Incasesother thaninternational commercid arbitration,
theaward will bemadeby thearbitra tribunal withinaperiod of twelve
months from the date of completion of pleadings. In the case of
international commercial arbitrations, the award may be made as
expeditiously as possible and endeavour may be madeto dispose of
thematter within aperiod of twelvemonthsfrom thedate of completion
of pleadings.

» Extension of time: Where an application for extension of timeis
pending, the mandate of thearbitrator will continuetill the disposal of
thesaid gpplication.

Amendment to Section 17 :

Amendment to Section 17 providesthat arbitral tribunal shall haveno
power to passany interim measuresafter making theaward. Insuchastuetion,
interim protection can be sought only from the court.
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Amendment to Section 34:

Amendment to Section 34 clarifiesthat at the stage of chalenging the
award, court will not seeany materia other than record of thearbitra tribundl.
Thisamendment shall help in caseswherethe courtsin some part of the
country record evidenceat the stage of petition under Section 34 of theAct.
Now Act providesthat recording of evidenceisnot permissible.

Amendment to Section 37:

In Section 37 of theprincipa Act, expression“ Notwithstanding anything
containedinany other law for thetimebeinginforce, angpped shdl lie......"
has been incorporated in Section 37 (1). Thisisaimed restricting the scope
of appeal and preventing courtsfrom exercising power under any other
provison of law for thetimebeinginforceagaing any orders (appealableor
not interms of Section 37 of theAct) that may be passed inrelation to the
arbitration proceedings.

Amendment to Section 45:

Section 45 of the Act, under Part 11 (power of Courtsto refer the
meatter to arbitration unlessit findsthat the arbitration agreement isnull and
void, inoperative and incapabl e of being performed) hasbeen amended to
substitute thewords* unlessit finds’, with thewords* unlessit primafacie
finds’.

Application of theArbitr ation and Conciliation (Amendment) Act, 2015:

It has been clarified that unless the parties otherwise agree, the
amendments made to the Act by the Arbitration and Conciliation
(Amendment) Act, 2015 will not apply to thearbitral proceedingswhich
commenced beforethe commencement of theArbitration and Conciliation
(Amendment) Act, 2015i.e., October 23, 2015. Thisoverrulesthe position
laid down by the Supreme Court in BCCI v. Kochi Cricket Private Limited

[I. Enforcement Of Non Conventional Awards:
InIndia, arbitrationisgoverned by theArbitration and Conciliation Act
1996 (the 1996 Act). Part |1 of the 1996 Act governsthe enforcement of

certain foreign awards pursuant to the Convention on Recognition and
Enforcement of ForeignArbitral Awards 1958 (the New York Convention)
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and the Geneva Convention on the Execution of Foreign Arbitral Awards
1927 (the Geneva Convention).

Section 44 of the 1996 Act defines a ‘foreign award’ (New York
Convention awards) asan arbitral award on differences between persons
arising out of legal relationships, whether contractual or not, considered as
commercia under thelaw inforcein India, made on or after 11 October
1960:

1. inpursuanceof an agreement inwriting for arbitration to which the
convention set forthinthefirst schedule applies; and

2. inoneof suchterritoriesasthe central government, being satisfied that
reciprocal provisonsmademay, by naotificationinthe Official Gazette,
declareto beterritoriesto which the said convention applies.

Under s44, to reach the conclusion that aparticular award isaforeign
award, thefollowing conditionsmust besatisfied :

1. thelegal relationship between the partiesmust be commercidl;
2. theaward must bemadein pursuance of an agreement inwriting; and
3. theaward must be madein aconvention country.

Similarly, s53 of the 1996 Act, which deal swith Geneva Convention
awards, also defines aforeign award as an award passed in relation to
commercid mattersin oneof theterritoriesthat the central government, being
satisfied that reciprocal provisionshave been made, may, by notificationin
the Official Gazette, declareto beterritoriesto which the convention applies.

For anaward from aforeign territory to beenforceablein Indiaunder
the 1996 Act, it hasto befrom acountry that hasbeen notified by thelndian
government. However, to date, thelist of countriesthat have been notified
by the central government (India) isquite minimal. Therefore, enforcing
awards passed in a non-convention country in India is a question of
cons derableimportance.

Enforcing aforeign judgment or aforeign award hasawayshbeen a
contentiousissue acrosstheglobe. More so becaise concepts of reciprocity
of recognition of judgments and awards have become fundamental in
determining the enforceability of ajudgment or an award. Indian law also
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has provisonsfor deding with thisin the statutesgoverning civil procedures
and arbitrations.

At this stage, however, it would be desirable to compare foreign
judgmentswith foreign awards and bear in mind the difference between
them. No doubt, both of them create new obligations. The judgment of a
foreign government isacommand of that government that hasto be obeyed
withintheterritorid limitsof that government’sjurisdiction. Ontheprinciples
of comity, itis, therefore, accorded international recognition, provided thet it
fulfillscertain basi c requirements. A foreign award, on the other hand, which
isfounded onacontract of the partiesand isnot giventhestatusof ajudgment
inthecountry inwhichitismade, cannot claim the sameinternationa status
astheact of aforeign government.

Awards passed in reciprocating territories have provisions for
enforcement, but thelaw in Indiasuggests primafacie that awards passed
in non-reciprocating territoriesmay not beenforceable.

Practiceand Procedure:

Anarbitral award that doesnot satisfy therequirementsof Part 11 under
the 1996 Actisnot a‘foreign award’ for the purposesof enforcement under
the 1996 Act, even though it ismade outside India. However, as per the
judgment of the Supreme Court of Indiain Bhatia International Ltd v.
Bulk Trading SA [2002], it appearsthat an award passed in aninternational
commercid arbitrationin anon-convention country, though not enforceable
under Part 11, would betrested asadomestic award and woul d beenforceable
under the provisonsof Part | of the 1996 Act. Thestrength of thiscontention
can bederived fromthefact that the Supreme Court made certain observations
with respect tointernational commercial arbitrationstaking placein non-
convention countries. Relying on s2(f) of the 1996 Act, which defines
international commercial arbitration, the Supreme Court was of theopinion
that the definition makes no distinction between international commercial
arbitration taking placein Indiaor outside India. The Court wasa so of the
opinionthat awardsunder Part || related to awards passed inthe convention
country, for which an enforcement mechanismwasduly provided. Therefore,
tothat effect, Part | would not apply to such foreign awards. However, for
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all other awards, whether domestic or foreign awards passed in non-
convention countries, provisonsof Part | would continueto gpply and hence
enforcement mechanisms as envisaged under Part | would be equally
applicableto awards passed in non-convention countries.

Paragraph 23 of thejudgment reads:

‘Asis set out hereinabove the said Act applies to (a) arbitrations
held in India between Indians and (b) international commercial
arbitrations. As set out hereinabove international commercial
arbitrations may take placein India or outside India. Outside India
aninternational commercial arbitration may be heldina convention
country or in a non-convention country. The said Act, however, only
classifies awards as “ domestic awards’ or “foreign awards’ .
Mr Senadmits that provisions of Part |1 makesit clear that “ foreign
awards’ are only those where the arbitration takes place in a
convention country. Awardsin arbitration proceedings, which take
placein a non-convention country, are not considered to be*“ foreign
awards’ under the said Act. They would thus not be covered by
Part 1. An award passed in an arbitration, which takes place in
India, would be a“ domestic award” . There would thus be no need
to definean award asa “ domestic award” unlessthe intention was
to cover awards which would otherwise not be covered by this
definition. Srictly speaking an award passed in an ar bitration, which
takes place in a non-convention country, would not be a “ domestic
award” . Thus the necessity is to define a “ domestic award” as
including all awards made under Part |I. The definition indicates
that an award made in an international commercial arbitration,
held in a non-convention country, is also considered to be a
“ domestic award” .’

Thisjudgment suggeststhat an award passed inanon-convention country
would betreated asadomestic award and istherefore enforceabl e under
Part| of the1996 Act. Itisnoteworthy that in casesof internationa commercia
arbitration, held outside of Indiainanon-convention country, provisionsof
Part | would apply unlessthe parties by agreement, express or implied,
excludeall or any of itsprovisions.
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That being 0, thenext questionis, what isthe procedure and mechanism
for enforcing suchanawardin India?

Part | of the 1996 Act provides, in s34, the process of setting asidean
award. Under s34, an gpplication for setting asidean award may not bemade
after three monthsfrom the date on which the party making the application
received theaward. Thetimeframeof threemonthsmay befurther extended
by 30 daysif the court issatisfied that sufficient cause existed for the gpplicant
not being ableto movetheapplication within theti pul ated three-month period.
If, however, no such gpplicationisfiled for setting as detheaward under s34,
asper s36 of the 1996 Act, the award shall be enforced under the Code of
Civil Procedure (CPC) 1908 asif it wereadecree of the court.

CPC 1908 Order X X| prescribesthe manner inwhich thedecree may
be executed by the decree holder against the judgment debtor. Therefore,
by legd fiction, an award can be enforced asadecree of the court on expiry
of 90 days (unlessanother 30 daysisgranted as sufficient cause).

However, itisclear fromthemandatory language of s34 that an award,
when chalenged within the stipul ated time, becomesunexecutable. Thereis
no discretion left with the court to passan interlocutory order inregard to
the award, except to adjudicate the correctness of the claim made by the
applicant. However, it would be pertinent to bear in mind that the procedure
for enforcement of the award isapplicableonly when Part | isheld to be
applicable to the arbitration. In the event that the governing law of the
arbitration, by implication or by expressprovision, barsthe application of
Part |, the procedure for the enforcement of awardswould betofileasuit
onthe award and the judgment obtained thereon.

Itisof utmost importancethat in such acase, wheretheaward ismade
in anon-convention country and to which the provisionsof Part | do not
aoply:

1. theaward must have been madeunder an arbitration agreement;
2. thearbitration wasconducted in accordanceto the agreement;

3. theawardismade pursuant to the provisionsof the agreement, andis
valid according to the lexfori of the place wherethe arbitration was
conducted and wherethe award was made; and
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4. theaward hasattainedfindity.

As per the decision of the Supreme Court in Badat& Cov.East India
Trading Company [1964], an award passed in aforeign country can afford
acauseof action only whenitisfinal, ieajudgment based ontheaward as
per thelaw of the country wherethe award was passed has been rendered.
By itsdlf, theaward cannot giveriseto any fresh cause of action. Thiswould
mean that the observation in Bhatia, regarding the enforcement of non-
convention country awards, cannot berelied on.

Inthe event that these conditions are satisfied, asuit onthe said award
may befiledin Indiafor enforcement of the same.

In view thereof, it appears that the following conclusions may be
drawninthisregard:

In case of aforeign judgment from anon-reci procating country, it can
beenforced only by filing asuit uponthejudgment. Theparty isleft with the
option to sueonthe basisof theforeign judgment or ontheorigina cause of
action inthe domestic court or both. Theresultant decree would thereafter
beexecuted in India. Whereasuit on aforeign judgment isdismissed on
merits, nofurther gpplication shdl liefor theexecution of suchforeignjudgment
asit had merged inthe decreewhich dismissed such suit for execution. Inan
event adecreeispassedinfavour of the party filing such asuit for enforcing
theforeign judgment, it may proceed to executeit. Finaly, -

1. anaward passedinan arbitration held in anon-convention country
under the law of that country will not bea‘foreign award’ withinthe
meaning of Part Il and therefore cannot be enforced under the
provisonsof Partll;

2. anaward passed in an arbitration held in anon-convention country,
under that country’slawsand without animplied or expressexclusion
of the 1996 Act, may be enforced in Indiaasan domestic award under
theprovisonsof Part | of the 1996 Actinview of thejudgmentin Bhatia;
and

3. anaward passed in an arbitration held in anon-convention country,
under that country’slawsand wherethe arbitration agreement excludes
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the applicability of the 1996 Act either by implications or expressly,
may beenforcedin Indiaby meansof filingasuit onthesaid award and
thejudgment obtained thereon.

Limitation:

Article 101 of the Limitation Act 1963 provides for the period of
limitation for suitsupon aforeign judgment as* threeyearsfrom the date of
thejudgment’ . Asper the Limitation Act 1963, the period of limitationfor
the execution of a decree, so passed, (other than a decree granting a
mandatory injunction, inwhich casg, itisthreeyears) is‘ twelveyearsfrom
thedate of the decree’.

[11. Enforcement of Emergency Arbitration:

Emergency arbitration, like any other arbitration, is *acreature of
consent’; hence, the arbitrator derivestheir power from the agreement to
arbitrate. As the subsequent discussion will elaborate, few courts have
enforced emergency arbitrators decisions, thusmeriting consideration of
the nature of thismechanism. Congtitution of thearbitral tribunal canbea
lengthy process, and aparty might need emergency relief beforethetribunal
isconstituted. However, it should be noted that accessto an emergency
arbitrator isnot intended to preclude recourseto national courtsfor interim
relief. theemergency arbitrators decision ought to berecognized asan award
finally disposing of the claim presented beforeit, remaining so until thesame
hasbeen referred to the arbitral tribunal/national court for any challenge/
review. Theemergency arbitration mechanism servestheimportant purpose
of addressing urgent conservatory relief. The main role of Emergency
Arbitration comesinto play inasituation, whenthereisno arbitral tribund in
place or in asituation where sufficient timewould be wasted in setting up
one, depending upon the requirements of an arbitration agreement or the
inditutiondl rules.

Emergency arbitrator and Indian L egal framework :

Indian law, as of now, does not expressly recognize Emergency
Arbitration. However, in the 246th Report of the Law Commission2
recommendations have been made to the Government of India, to amend
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theArbitration and ConciliationAct, 1996 by including Emergency Arbitrator
in the definition of Arbitral Tribunal under Section 2(1)(d) of the Act.
Unfortunately, the said amending Act of 2015 did not accept the
recommendation of the Law Commission.

Enforcement of aforeign seated awardin Indiaishighly unlikely asthe
enforcement shall only berecognized under Part 11 of theArbitration and
ConciliationAct, 1996. In accordance with the decision laid down by the
Supreme Court of India in BALCO v. Kaiser Aluminum Technical
Services!, the powersof Indian courtsare prospectively excluded to grant
interimrdief inrelationtoforeign seated arbitrations.

However, India’'s approach towards an Emergency Award order is
that of ancillary enforceability. Judicial decisionsconcerning emergency
arbitration are scant. Intheleading cases of HSBC vs. Avitel? and Raffles
Design International India Private Limited &Ors.
v.Educomp Professional Education Limited & the Bombay High Court
and the Delhi High Court respectively, have emerged asthetorch bearers
whereininterimreliefswere granted by the Courtsin sync with the order of
the Emergency Arbitrator. However, aglaring difference between both of
these ordersisthe fact, whether theratio of BALCO appliesto the said
casesor not.

HSBCv. Avitdl : Thecaseinvolved an arbitration agreementinwhich
thepartiesreserved tharr right to seek interim reliefsbeforethe nationa Courts
of India, eventhough theArbitration wasconducted outsidethe country. The
parties resorted to EA seated in Singapore, where afavorable order was
giventotheparty who sought to enforcethesamein India. TheBombay High
Court while upholding theaward of the Emergency Arbitrator and granting
interim relief observed® that the'...petitioner has not bypassed any
mandatory conditionsof enforceability.” snceitwasnot tryingto obtaina
direct enforcement of theinterim award. It isgermaneto notethat the subject
agreements were entered into between the parties prior to the BALCO
judgment, thustheratio decidendi of BALCO did not apply tothiscase.

1(2012) 9SCC 552
2No. 1062/2012 dated January 22nd, 2014.
32014 BOM 367
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RafflesDesign I nternational I ndia Private Limited & Ors.v. Educomp
Professonal Education Limited & Ors:* Thecaseinvolved anarbitration
agreement which wasgoverned and construed in accordancewith thelaws
of Singapore. The partiesresorted to EA seated in Singapore, wherein an
interim order was passed, which waslater enforced in theHigh Court of the
Republic of Singapore. The party who obtained thefavorable order |ater
filed an application under the amended Section 9 of TheArbitration and
Conciliation (Amendment) Act, 2015 seeking interimreliefsaleging that the
other party isactingin contravention to the orderspassed in the Emergency
Award. The Delhi High Court while allowing the maintainability of such
petitions highlighted therel evancy of the amended Section 2(2) of theAct.
The proviso to Section 2(2) of the amended act haswidened the ambit of
the powersinvested in the Court to grant interim reliefs, as Section 9 shall
now apply to international commercial arbitrations, even if the place of
arbitrationisoutsdeIndia Itisgermaneto note, that the subject agreements
were entered between the parties after the BALCO judgment. Themain
matter isyet to be decided on meritsby the Delhi High Court.

Itisneedlessto say that Emergency Arbitration hasbecomecritically
important inthe past few yearsand has gained momentum. Despite various
challenges, most importantly enforceability of Emergency Award, Indian
Arbitration I ngtitutionsaswell asIndian Courts have been seen adopting the
concept. However, for amorelogica utilization of thenew recourseavailable
for obtainingininterimreief, recognition of Emergency ArbitrationinIndian
lawsisindispensable®

V. Indian PartiesChoosing Seat Outsidelndia-L egality :

Part | of theAct providesthat it will only be applicablewheretheplace
of arbitrationisIndia, therefore an arbitration seated abroad between two
Indian partieswould not be adomestic arbitration under Part | of theAct.®
Section 2(f) of theAct defines International Commercia Arbitration‘ as
arbitration relating to disputesthat arise out of alegd relationship whereone

42016 DEL 4636
5 Astha ChawlaEmergeny Arhitration | ndian Per spectivelexisnexisindia.wordpress.com
8 Arbitration and Conciliation Act, No. 26 of 1996.5.2(2).
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of thepartiesisnot Indian’. Anarbitrationthus, doesnot becomeinternationd
just becauseit isseated outside India. Therefore, an arbitration between
two Indian parties, seated outside India would not be considered an
international commercial arbitration under the provisionsof theAct. The
Supreme Court of Indiahasrepeatedly held that Part | of theAct doesnot
apply tointernational commercial arbitrations seated outside Indiaand if
partieschooseaforeign seat of arbitration and aforeign law astheir law of
arbitration, thentheintentionisto exclude Part | of theAct?. Thishasbeen
reinforced by theAmendment, whereby barring Sections9, 27 and 37, Part
| hasexpresdy been madeinapplicabletointernational commercid arbitrations
seated outside India. Next, we must consider whether Part 11 of the Act
would be applicablein such an event. An award whichresultsfromsuch an
arbitration will be considered aforeign award‘ under Part 11 of theAct.
Applicability of Part 11 issolely based on the sest of arbitration and whether
theseat islocatedinacountry whichisasgnatory totheNew York Convention
and been notified by the Central Government inthe Official Gazette. Once
thiscriterionisfulfilled, Part I would apply and theforeign award' from
such an arbitration would be recognised and enforced in India. The major
risksthat two I ndian partiestakewhilearbitrating their disputesoutside India
isthat, (i) they may not haverecourseto thendian courtsunder Section 9,
27 and 37, asthey are not covered under the definition of an international
commercial arbitration and nor arethey governed by Part | of theAct, and
(i) theforeign award may beopen to resistance under Part |1 of theAct as
being against public policy of India. TheAct doesnot envisageasituation

’Section 2(f), Arbitration and Conciliation Act, 1996 provides that- international
commercia arbitration means an arbitration relating to disputes arising out of legal
relationships, whether contractual or not, considered as commercial under thelaw in
forcein Indiaand where at least one of the partiesis

(i) Anindividual who isanational of, or habitually resident in, a country other than
Indig; or

(ii) A body corporate which isincorporated in any country other than India; or

(iii) An association or abody of individuals whose central management and

control is exercised in any country other than India; or

(iv) The Government of aforeign country.

8Bharat Aluminium Co. v. Kaiser Aluminium Technical Servicesinc., (2012) 9S.C.C
552 (India); Videocon Industries Ltd. v. Union of India and Anr., (2011) 6 S.C.C 161

(India).
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wheretwo Indian partiescan chooseasest for their arbitration outsde India
Thisanomaly could have been removed by theAmendment by broadening
theddfinition of International Commercid Arbitration’, toincludean arbitration
seated abroad. Thelndian judiciary hasbeen faced with thisdilemmarfor
sometime and has been unableto give aclear answer. Thisissue cameup
before the Supreme Court of Indiain Atlas Exports Industriesv. Kotak
and Company?®. In Atlas Exports, the issue raised was that the award
should have been unenforceableinasmuch asthe very contract between
the parties relating to arbitration was opposed to public policy under
Section 23 read with Section 28 of the Indian Contract Act, 1872.° The
contention raised wasthat the contract was opposed to public policy asit
implicitly excluded the remedy available under Indian law and compelled
two Indian partiesto havetheir disputesarbitrated by foreign arbitrators.
Section 28 of the Indian Contract Act, 1872 providesthat agreementsin
restraint of legal proceedingsare void; the Supreme Court held that thiscase
would becovered by theexception to Section 28 which excludesarbitration
agreementsfrom itspurview. The court went onto hold that merely because
thearbitratorsaresituated in aforeign country cannot by itself be enough
to nullify the arbitration agreement when the parties have with their
eyesopen willingly entered into the agreement™®. Thus, thearbitral award
arising out of aforeign-seated arbitration between Indian partieswasheld to
be not unenforceable or opposed to public policy. The precedential value of
thisfindingisonly that of anobiter dictaand, therefore, hasnot beenfollowed
by many courts. Before this question could be re-examined, by any other
court, the Supreme Court in TDM Infrastructure (P) Ltd. v. UE
Development India (P) Ltd. held that theintention of thelegidature behind
Section 28 of theAct, isthat Indians should not be permitted to derogate
from Indianlaw by agreeing to conduct arbitration outsideIndiawith foreign
substantive law, asthisisagainst the public policy of India** Section 28 of
theAct providesfor theruleson whichthe Tribunal would decide amétter,
if thearbitrationisseatedin India. The Court added acorrigendumin TDM
to the effect that any findings/observations made hereinbeforewere only for

9(1999) 7 S.C.C 61 (India).
1 bid,
11(2008) 14 S.C.C 271 (India).
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the purpose of determining thejurisdiction of this Court asenvisaged under
Section 11 of the 1996 Act and not for any other purpose. It isnoteworthy
that in TDM, asingle bench of thelndian Supreme Court (designate of the
Chief Justiceof Indiato decide application under Section 11 of theAct) did
not consider the earlier judgment of Atlas Exports, which wasdelivered by
atwo-judge bench. Since then various High Courts have taken different
positions on thisissue. In Sasan Power Ltd. vs. North America Coal

Corporation India Pvt. Ltd., the Madhya Pradesh High Court upheld an
arbitration agreement wheretwo I ndian partieshad chosen aforeign- seated
arbitration. The Court followed thedecisionin Atlas Exportsand permitted
thelndian partiesto arbitrate outside India, and held that if theseat isina
country whichisasignatory to theNew York Convention, then Part 11 of the
Actwould be applicable. The agreement cannot be held to benull and void
because the parties had opted for aforeign-seated arbitration. TheHigh
Court further held that wheretwo Indian partieshad willingly enteredintoan
agreement in relation to arbitration, the contention that aforeign-seated
arbitration would be opposed to public policy was untenable. The court
reasoned that where parties, by mutual agreement, had decided to resolve
their dispute by arbitration and chosen aseat of arbitration outside India
thenin view of theprovisonsof section 2(2) read with Section 44 of theAct,
Part 11 of theAct would govern the proceeding rather than Part 1. TheHigh
Court of Bombay in M/s. Addhar Mercantile Private Limited v. Shree
Jagdamba Agrico Exports Pvt. Ltd. has taken a contradictory view on
the sameissue®. Thearbitration clausein Addhar Mercantile provided that
thearbitration could be seated in Indiaor Singapore and English law wasto
apply. The appellant argued that since both the partieswere Indian, they
could not be allowed to derogate from Indian law and that the arbitration
clause should beinterpreted to mean that the arbitration be seated in India
Therespondent refuted thisargument on the groundsthat partieshad agreed
to the seat of arbitrationto beat Singapore and English Law to apply. The
High Court inthiscasefollowed TDM and held that I ndian nationalswere
not alowed to derogate from Indianlaw. Itisnoteworthy that the High Court

2Arb.App. No. 197 of 2014 and Arb.Pet. 910 of 2013Jun.12, 2015 (Bombay High Court)
(India).
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did not consider therider in TDM, which limited its application, or Atlas
Exports. Thisquestion aso came up beforethe High Court of Delhi inDelhi
Airport Metro Express Pvt. Ltd. v. CAF India Pvt. Ltd". TheHigh Court,
unfortunately, skirted around thisissue by holding that one of the defendants,
a Spanish entity, continued to remain aparty to the arbitration under the
agreement, making it an international commercial arbitration and not an
arbitration between two Indian parties. Theargument that two Indian parties
choosing aforeign seat iscontrary to Section 28 of the Act isuntenable, as
Section 28 becomes applicableonly whenthearbitrationisseated in India.
The questionisnot whether two Indian partiesmay chooseaforeignlaw as
their substantivelaw, but whether they can chooseasesat of arbitration outside
Indiaand whether thischoicewould not be against the public policy of India.
In the absence of any legidative clarification, the Supreme Court in an
appropriate case, will haveto authoritatively ruleonthiscontentiousissueto
avoidfurther confusion.

Recently, the Delhi HC, in GMR Energy Limited v. Doosan Power
Systemsindia PrivateLimited & Ors'. after relying on thedecision of the
MadhyaPradesh High Court in Sasan Power Limited vs. North American
Coal Corporation (India) (P) Ltd Sasan Power, and Atlas Exportsruled that
thereisno prohibition in two Indian parties opting for aforeign seat of
arbitration. The Delhi HC decision to re-affirm that two Indian partiescan
sedt their arbitration outside I ndiaisyet another testament to pro-arbitration
approach of Indian courts, withthe Delhi HC leading the charge.

V. Arbitrability of oppression and mismanagement cases:

A landmark judgment on thisissuewasdelivered by the Bombay High
Court in Rakesh Malhotra v. Rajinder Kumar Malhotra®®, wherein the
court held that disputes regarding oppression and mismanagement cannot
bearbitrated, and must be adjudicated upon by thejudicial authority itself.
However, in casethejudicia authority findsthat the petitionismalafideor

2Arb.App. No. 197 of 2014 and Arb.Pet. 910 of 2013Jun.12, 2015 (Bombay High Court)
(India).

132014 (4) Arb.L.R. 273 (Ddlhi).

14,2017 SCCOnLineDd 11625

15(2015) 2 Comp LJ288 (Bom).
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vexatiousand isan attempt to avoid an arbitration clause, the dispute must
bereferredto arbitration.

I nvestment Arbitration :-

Investment Arbitration generally arisesout of Investment treatiesthat
areentered into by theforeign investorsand the Host States, withaview to
make an investment by one party in the businessventuresof theother. Asa
usual way of practice, amgjority of Investment Arbitrationsaretreaty based
which aregoverned by either Bilateral or Multilateral Treaties. Essentidly,
International Investment Arbitration adopts the body of procedure and
enforcement from International Commercia Arbitration and gppliesthesame
to disputes between foreigninvestorsand host states.

Inter national Arbitral Awardsand Indian Judiciary :-

The Delhi High Court’sin Union of India v. Khaitan Holding marks
uponissuesrelated to arbitration under an international investment treaty.
the Court declined to grant theanti-arbitrationinjunction against Indiaat the
interim stage. It held that thetribunal hasthe power to determinewhether
K haitan Holdingswas agenuineinvestor in Loop. Accordingly, the Court
decided not to interfere with the ongoing arbitral proceedingsat thisstage
andruledthat anti-BI T arbitration injunctionsshould begranted only inrare
and compelling circumstances. However, it was oppositeto theassumption
of the CalcuttaHigh Court in Board of Trustees of the Port of Kolkata v.
LouisDreyfusArmatures'®. It wasthefirst Indian caseto ded withinvestment
arbitration. It concerned arequest for an anti-arbitration injunction by the
KolkataPort Trugt, preventing L ouis Dreyfusfrom continuing proceedings
againgt it beforeaninvestment arbitral tribunal constituted under theIndia-
FranceBIT. The court granted theinjunction, observing that the K olkata
Port Trust had been wrongly identified asaRespondent in the arbitration
since only the Republic of Indiawasaparty to thearbitration agreement in
the BIT. Interestingly, the applicationfor thisanti-arbitration injunction was
made under Sec. 45 of theAct. When justifying its power to issue an anti-

16 http://arbitrationbl og.kluwerarbitration.com/2019/04/04/can-investment-arbitral -
awards-be-enforced-in-india/
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arbitration injunction, inthis case, the court smply assumed that the Act
appliedto thisinvestment arbitration, just like it doesto foreign-seated
commercid arbitrations. It, therefore, discussed the position on anti-arbitration
injunctionsunder Sec. 45 (asapplied to commercial arbitrations) and held
that it would interfere in foreign-seated investment arbitrationsin rare
circumstancesonly, applying the same standard it applieswhen considering
interferencein commercid arbitrationsunder thissection.

~RLLLR>
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